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.4« PREFACE

L4

This conference. is one whose time has come, and we hope it will
represent a s1gn1f1cant step toward the reuniting of .those two historic
disciplines--the behavioral sciences and-the law. Time and happenstance
created a deep separation between the two, but it should be yemembered -
that during Classical Times lawyers in many-respects were thé ‘behavioral

) sc1e¥t1sts, particularly in the area of the study of human
communication. Indeed, the best works .on persuasion and communication
from Ancient Rome come to us from the pen of a well-known lawyer by the
‘name of Cicero. Surely he wou]d applaud the reunion effort of this
~conference.

. But despite the long historical separation of these two disciplines,

, recent years have brought an increased awareness and some interesting

" interactions between the lawyer and the behavioral scientist. Scholars
from- social psycho]ogy, sociology, communication, etc., have made | '

/' meaningful strides in advancing our understanding of the jury trial’and
the legal process. Further, academic profeSs1ona1s can frequent]y«be
found as lecturers and seminar d1rectors in training sessions for trial
Tawyers. The behaviorail scientist as trial consultant is also rast

becoming a f1xture in Amer1can Jur1sprudence

I Sucz were some of the thoughts we were having toward the end of 1981
as the ideas for this conference began to take shépe During the winter
of 1982 we decided on the conference title of “Communication Strategi®s
in the Practice of Lawyer1n% and selected the following five topic
areas: (1) interviewing and counseling; (2) negotiating and bargaining;
(3} jury selection and jury -behavior;.(4) direct—and cross examination;
and (5) opening statements and closing arguments.
We next selected a steeriﬁé'committee composed primarily of
individuals who would become the chairpersons for each of the five topic
areas mentioned above. These five were to assume the majqr
respons1b111ty for securing the conference part1v1 :ants who would present
papers, respond to papers, etc. In the late spriny of 1982, we arranged
a profitable conference call 1nvo1v1ng the entire steering comm1tteez
rrom that call emerced a pool of names'of what we collectively thought
were the most appropriate scholars and educators from the behavioral

)

e
7

K

sciences and law who might participate in our ccnference. The collection

of papers in this volume is testimony to the excellent work of the
steering committee and especially the five conference cha1rpersons

Our conference goals at that t1me may have seemed‘somewhat .
amhitious, but we think the reader of these proceedings may find those
goals neither too ambitious nor unres'ized:— These excellent contributed

papers, coupled with the interactions among our panelists during the. .
conference, have comb1ned to make us fee] that the goals listed below are

appropr1ate ones. . ,

| -
7 » , 12 : .
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1. To heighten the -awareness of the 1n+errelat onship between the
behavioral sciences and the study and practice of 1ay.

é.- To illustrate the Dotent1a1 mutual advantage of an increased
professional association between the law and the behav1ora1

sciences. ) N\

3. To beg1n a search for a more common and consistent language for
1mprov1ng communicatior. between the legal profess1on and the
- behavioral sciences. )

4. To enhance-the level of our understanding of the state of
- “current research in the five conference toptc‘areas.*"'

D e
5. To discover arenas of research def1c1enc1e5\fo§ the purpose of
encouraging specific future research

. /
6. ,. To provide a better understanding of the role p1ayed-by,the @
- commun1cation strateg1es in all phases of the legal process.

Finaily, we offer a spec1a1 acknowledgment and our gratitude to
William Work and the Spegch Communication Association for making possibie
the publication of these important proceedings. We.also wish to thank
the American Forensic Assbc1at1oh and the Western Forensic Association -
for their financial and Tzrdl support of this conference.

. Perhaps most importantly, we w1sh to thank the University of Arizona
Foundation, “0ffice of ‘Research, College of Fine:‘Arts, Departient of
Speech. Commun1cat1on including its staff and graduate students, for their
extraordinary support without which there could have been no conference.

~

RJC and RJM
Editors
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(i“'ﬁ%‘ d;ﬁ

7
J



\ " KEYNOTE ADDRESS*

7

Percy Foremen

I had planned to commence my address by saying, "beautiful ladies, ¢
learned lawyers, distinguished professors, and fellow students of oral //

"English" and then, “"that concludes the prepared portion of my address.”

If Thomas Gray was 1iving today I'm sure he would be a member of, or s

at least, sympathet1c to the purpose of this organization. He wrote the
cornerston° in his: , -

. Fu]] many a gem of purest ray serene,
- The dark unfathomed caves of ocean bear,
Full many a flower is born to hlush unseen,
And waste its sweetness on the desert ‘air.

The divference is. comnun1cat1on

)

I did get to Took over your conference topics this afternoon and
since I am billed as, a keynote speaker I think I should try to cover

"whatever the program is go1ng to be.” I have participated in several

hundred, and maybe more, seminars and bar meetings all over the United
States with 'the same subjects you have on your program. so it shouldn 't
be difficult for me to say, at least, something intelligent about gach of

your program subjects. With your permission I'171 just do that.

But before I do that, I want to.make a few bacgground points. . For
example, Racehoi'se Haynes, a good friend of .mine, gives me credit for the
fact that today Houston has a good bar. By the way, Racehorse also says
that I taught him all he knows, but I didn't teach him al1 I know. In
any case, when I came into the criminal law practice I was warned that
the pub11c generally takes a dim view of a lawyer pract1c1ng criminal
law. They think you are.defending crime. They don't know that you are
simply defending the rights-of an 9ndividual to a trial according to
law. Actually, a defense lawyer in criminal cases is a law enforcement
agent, just the same as the district attorney andsI established that fact
in Texas.. I have as much right in the courtroom as the prosecuting’
attorney. The defense Tawyer enforces the law against the state, the
constabulary, the arresting office, the assistant district attorney,
preventing their leading questions and other invasions of the rights of

" an individual. . _ .

. - g
There are 43 rights guaranteed an American citizen by the
Constitution in the Bill of Right$ and every one of them is a handicap to
law enforcement. They were put there for that specific purpose by our
Fourding Fathers who were concerned and so spoke in arguing for adoption
of the Bil1l of Rights. They warned the voters in 1789 that if this
country ever loses its liberty it will be to the central government, not

14
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“The law.is either that or it

\5( 3 , S
. -

to some foreign country. The difference between the ideological fight
for men's minds in the world today in the so- -called totalitarian
countries and the Western democracies is the rights of the individual.

The concept of government in Russ1a is that the individual has’ r1ghts
only in so far as they advance the interest of the State. The concept of
government in theSe United States is that the government derives .its
power from the consent of tHe gove¥ned. .That is demonstrated everxday in
the criminal courts. There are those of us at the criminal bar: ‘who
believe that we are contributing to -the concept of liberty just as much
as our brothers, fathers and cousins did in going to war. In two world
wars, we fought to make the world safe for democracy. The trouble with
Amer1ca today is that SO many more peop]e are w11|1ng to d1e for 1t ‘than
to live for it.

There are no technicalities in the Taw. A techn1ca11ty in the Taw

is a po1nt of law a defens%_1awyer B efed and the prosecut1on didn't.
isn't. Whatever the law-is, it is the

lawyer's duty to see that it is enforced. The defense lawyer enforces
the law against the state. The state enforces the law aga1nst the
a]]eged offender. I don't know any defense lawyer that doeSn't hate’
crime, as such. I certainly do. I wouldn't make a very good defense
juror, but I'don't think that the law should be violated in order to be
enforced. I don't think that an arresting officer has a right to beat a
confession, to starve a confession, or to use narcotics to obtain a
confession from some poor handicapped defendant.

I wanted” to get that point over because it is one of the reasons I
came here. I thought, "here is a bunch of people from all over the
United States that are communicators.” This is the first time I was
invited to talk to such people. If I can say one thing which makes you
better understand, then you may talk to somebody else. I don't expect my
comments to even be needed by you, but I do hope that you w111 understand
the position of a defense lawyer 1n criminal cases.

Actually, criminal work is only half of my practice. I am a trial
lawyer. I try any kind of case if I am able to. It has been said that I
am a quick learner. Anybody that can try any kind of case, can try any
kind of case. You talk about civil Tawyers and criminal lawyers, the
difference is just a matter of values. Civil lawyers' concern is with
money or property. They are either protecting it for the insurance
company, or the steam ship lines, or the railroads, or the banks, or they
are trying to get it if they are plaintiff lawyers. I tell those when I
am talking at a bar meeting, “if you love money more than you do life or

. 11berty then you are justified in confining your practice to civil.Taw;

but ‘on the other hand, if you_ love 1ife or liberty, join us at the
criminal bar.' N

Now we will get away from that part of my communication. : I m Just
claiming that, because I've got a captive audience. Your conference
program 1ists legal interviewing and counseling. In my office I charge

‘nothing for consultation. A lot of people try to pay me, but I won't let

them. I don't see anyone except those with a problem and in the field of
law that I would conceivably accept. I only take cases I think I can.
handle better than anyone else. .
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. Anybody can reach me, Percy Foreman, at any time of the day or night
: if I am not in court. I don't have an answering service; I answer my own
. phone. If it rings all night it doesn't bother me because I have never
‘been able to sleep more than an hour at a time. Even in callege I kept
my books in myrbedroom and did all my studying there. I'd go to bed at
s 7:00pm-but, I had to to get six hours slepp to get JR at six the next
morning. 1 did all my studying in bed in those hours; so it does not
bother me to get up at night ang.I think being available is the first
e duty of any professional man whethey he be a doctor or lawyer. They were
‘asking me about a great Wyoming lawyer. I tried hiring him. "Oh, he is «»°
in Europe and won't be back." You try to get my best friend, Racehorse
Haynes and they w@;1 say, "Oh, he is out on a boat.". I don't think that
 __is_ right.__If_a-mah-is-dependent-on—the“public- for-his—1ivelihood—or—
_ pretends to be serving the public as a professional man, I think he owes
2 pa the same duty to be available to the public as if he worked for one
Ry individual. “ :

But that is my idea. I didn't invent that because it was every »
lawyer's idea a hundred years ago and most of the principles by which I =~
run my practice comé from the fact that I knew I was going to be a Tawyer
when I was 10 years/old. The reason I wanted to be a lawyer was because
I was in business for myself from the time I was eight. I had a shoe
shine stand. By the time I was thirteen I had 15 or 20 other businesses
downtown, I mean jobs. I was the only kid in town that worked but I
worked everywhere--collected for the meat markets and pressing shops, ran
a laundry. agency, worked as a plumbing helper laying pipes, made out all
the bills for the water works--did everything: I Tearned to 1ike to
work. The greatest business administration coursés that I ever had or
‘that anyone else had, I-had at the ages of eight and fifteen. I left
home at 15, left my home town and went to Houston. I dropped out of
school when I was in the 9th grade. I entered another school the next
week. I took a business course in the daytime and as soon as I finished
the business course I went to night school-and did-my high school work at
night in Houston. ‘ '

1 Jearned to work and Jearned to 1ike work and I'd do what I do for
‘nothing if I didn't get paid for it. Since people are willing to pay for
) it, I'm not allergic to money. As.a matter of fact, I have dedicated a
large part of my life to disproving the old adage that crime does not

-pay. I've tried to put it on a paying basis and somebody has to punish
these thieves, dope peddlers, murderers. If I don"t do 1*, it doesn't

SR k| 3 ] e 3 ‘4 a hoq . .
»1o0k 11526tﬁe D.A. is going to. It's just a matter of pgb11c sp1rjt.

There are a least 500,000 people in Houston thaf\doﬁ't know any
other Tawyer.: I have had favorable publicity., One of\ﬂhe truths that I
did realize was that in this field of the law you have got to win. You
can't afford to lose. ¢If you lose three cases, the headlines and front
pages will get the word out that you have lost your rabbit's foot. I
didn't take cases I couldn't win and I tried to work hard enough to win.
If I had taken every casé offered me, I would have just been a mill=run
jawyer. The boys: and girls of the working press have always been my
friends. I had a solid foundation all over Texas among them before
anybody outside Texas ever heard of me. There isn't’any difference in ‘
the so-called named lawyers.as far as law ability is concerned. I told |
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—-—""{fifermation. . In my office, the lawyer who is going to try tﬁE;casewdoeém’m”“‘””’”

Con

+

. 0 :
Dr. Crawford today that I found a lawyer that I never had heard of less
than six week ago in Amarillo, Texas. He is as good as any lawyer in
Texas. Nobody else has heard of him, but he practices law just exactly
like 1 do, or did, when I‘*was his age. He is making some of the same
mistakes I did. He takes too much business..—I don't take any more
business than we can handle. ' ?‘

- ) ]

We don't use investigators. I don't believe in detectivgs and I
won't let one in my office 'without having.all my staff come 1isten to
everything and record the conversation. When one quits working for you,
most of them étart working for the other side and try to sell the same

his own investigation. Hundreds of times I have found that,I have
changed my complete defense because I was talking personally to
witnesses, some I could not afford to lose. '

. One time a mother of a.defendant was the best witness we had--a maﬁ%m,
was charged with killing -a-sheriff's-son-in East Texas. But she wal a "
picture of an alcoholic addict with bulbous veins over the face, and
whiskey blush over that. Her appearance would cancel all of her
testimony. Fortunately, she had a heart condition. I had the doctor put
her in the hospital, took her deposition and got her testimony without.
the exposure. Those things the investigator wouldn't even notice -
-perhaps. You have to learn the order in which you are going to present
your witnesses. - You can't do -that if all you have is-a bunch of written
reports. You will do it according to the evidence rather than according
to the effect. You always want your most effective witnesses toward the
last--the defendant's mother usually makes an impression, sort of 1ike
Whistier's mothe;. T

If the case is one that I miight conceivably accept, then I know that
before the person gets to my office. Any;time someone wants to talk to
me, first my secretary asks what it is about, what can I tell Mr.

Foreman, etc. Usually these girls have been with me for a long time.

One for.38 years. One for 27 years. One for two years. .A good
secretary is better than a mediocre law partner and mine are paid well.
One girl, for about 10 or 12 years, received three checks every pay day.
One was for services; one was for putting up with me; and one was for not.
going to lunch. My people are working pedple; sometimes they can see it
is noon time and I have to work. \

I have probably taken part in more divorce cases than any man that

has ever lived. I have been practicing for 56-years and:-I have tried

jvorce cases wholesale all that time. During the War, '41 to '46, I
hever had less than 2,000 cases pending; now I have about 200. The
Ghiness Book of Records gives me.credit for the biggest settlement ever
made in a contested divorce case, page 134 or 144, I forget the page .
number, but it's there and haS'béEg;thefgffor 15 years and ‘they still
publish it. There have been bigger settlements than that ‘particular
case, but they were not contested. I saved more fiomes; I tried to save
everyone; I discourage divorces. I .don't think that there is enough
difference in human nature that justifies trading one spouse for
another. - We all have so much bad in-the best of us; and so much good in
the worst of us, it hardly behooves any of us to speak 511 of the rest of
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g us. It is better to settle this as Hamlet decided than "to fly to ills
thiat we know not of." Sometimes there are cases where divorce is * |
inevitable, but I have saved many homes. _ v N a0

1

And a Tot of 1ega1 counse11ng is women. I .can't sell a-woman on the
~ &> | fact that hér husband is 'not- nearly as bad as the average husband. 1
. 'suggésted that in one case, Hudson vs. Hudson; I made her come to my
office and ™gad divorce files for ten days. This kept them together for
13 years. Shy thought she had the worst husband in the world, but when
she read what \ther women had, why she realized his drinkin g and
- carousing were hot nearly the worst thing a man could do. think a
_Tawyer owes_that. That_ls_my_way_of_adventLSLngf__Iheseﬂlawyers~that—~~—~—m~—~~«
" “charge for everything they do, for every telephone call, ‘for every letter
they write, leaves me cold. I make more money than they do~and one case
could pay for all of this time.

. ) e
\\\ Now, legal negot1at1on and bargaining was this atternoon I believe.
Most of that is after the suits are filed ahd on file.! In law school’
they teach you not to give away your ‘evidende in your pleading. I don“&\
agree- -with that. When I get through wr1t1n§'a\pet1t1on, I put evenythfng
.in it but the kitchen sink. First impressions are 1ast1ng impressions
A and the judge or judges referee, who tries most of the ‘uncontested '
\\ divorces and :-non-jury cases, read those petitions. At any rate, if I put
*it all in‘there I have more to argue with the lawyer on\the other side .
and I think it helps on the,negotiation and bargaining. I never makj an
- agreement in any kind of a Cise.until I am ready to put it into effect
If 1 make an agreement on Nednesday and your trial is set for the nexgt
Monday, you are going to have to start all over again .and make another,
agreement. If you put it into effect, you only have to try that case *°
once. In bargaining by negotiation you get exactly what the other side
knows you can take away-from them, or a little less. You can't negotiate .
uniess you have a reputation. I had a very important case not long ago.
I had been working on it for four years. There were four divorce_ suits
filed, three by the women and one by the man. I.hired a lawyer I thought
had more control over that particular judge. It didn't do a whole lot of
good; but nevertheless, who you are, and what you are, is very important
in this negotiation. You are not going to Tearn magic words to' say when
you are discussing legal negotiations and bargaining and you better
believe you are go1ng to get what the other side will allow you to have.
Tnere is an old axiom in the law<that says a bad compromise is better
B than a good law suit. That's true. Even if you win the case you may go
,through three years of appea]s

Now, the last topic f\want to talk about tonight is the one you have

1isted on your program for tomorrow, that of jury selection. Let me

begin by saying that in these past 56 years in the courtroom probably
more people have trusted me with their Tife and liberty than any other
man that has walked the earth. You shculd not be a trail Tawyer at’ ‘a1l
uniess you like people. You. don t have a lot of option on jury .
selection.” Now they are cut;ing jury selection in federal court to six
jurors in civil suits. I have been on many panels in state bars all “"*r
the United States where d1st1ngu1shed 1awyers have been g1v1nd\ out sy
wise, accumulated wisdom, on the selection of jurors. I don't‘agre:
anything they say. A Tawyer who says "I always do so and so in se?e‘"i~a

’
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T\ to select a jury from among juron

3

~
.

¢ \
jurors" is 1ike a man that ;buld expect to go into a clothing store and . >
find every suit to fit him. . _ .
, &

You don't have many options anyway. If you havea six-man jury,
they give yoyftﬂelve to select; each side getting three strikes. - They
rarely give you any more than two strikes  for each side. In some capital
cases in Texas, we get 15 strikes, but you can‘only select from the panel
that is giverf you. You don't have a lot of options. The problem is
weighing one juror against the other as to which you are going to take

«and still stay withi‘&your“strikes. _
) : ‘

There are,. of colrse, a few fundamental things of a universal nature
on selection of a jury that I think every ‘trial lawyer in America knows.

For example, based on the facts of the cace, if you were trying a bar A
‘room killing you wouldn't want a Methodist deacon or steward on your
jury. He has never been in a bar; he doesn't know the .psychology of a
bar room. - When you select your jury you try to get a jury that can
identify with your theory of the case. A lawyer should never look at his
case frojp the 'standpoint of the defense or the standpoint of'%pe state.
He shoulfl Took at the case from tpé standpoint of the jury and:then try

s that can possibly identify. ' never ’
take on .a jury anyone that deals with slide rulers or figures. I 'don't

“want bankers or architects or engineers--anybody where everything has to

come out exactly right. -That is not human nature. Knowledge of the
frailities. and foibles of human nature is very valuable in the selection

of jurors in-a case. . : _
In. voir dire I don’t . pay attention to what a jury or juror tells {e
in answer to a question.. It is the way he tells me. I'm trying a drunk

driving code 'and I say, "Do you have any prejudice against the use of f
alcohol for beverage purposes?"” "The way anybody answers .that question

~will tell you more than whatever they say. “No one will admit having a

prejudice, but the shape of the mouth, the slight delay in the answer,
that tells you a whole lot more. The purpose of voir dire is to
-estab)ish empathy’ between the lawyer -and the juror. -At least, that's
what-I use it for. If you are not permitted to question the panel
yourself:, you miss that opportunity. This filling out of blanks in -
advance, which is the tendency now, where, on the first day the jury. is
there, the court stenographer fills out a bunch of blanks, hands them to
you and then you are limited to maybe 30 minutes to select a jury-in a
death penalty case. That's not fair\ In a.capital case, I take at least
two w&eks to select a jury. In some \capital cases I have taken as many r
as five to seven weeks just selecting\a jury. Sometimes it takes. ibnger }
to select a jury than to try the casej’ It is very important. A man's

life is depending on.your judgment. . L

Lastly, let me say I started studying human naturewhen I was quite -
young, three, four, five, seven, and eight years old. There was a- time
when I could .size up a person when.I was shining shoes by the way they
took care of their shoes or the kind,of. shoes ‘they wore, or at least I
thought I could. At least, if you work with any one thing enough you
will develop your own theories and to you they will be true. There is
nothing true, but thinking makes it so. I still have theories that are
satisfattory to me, but thqy may not méan anything te anybody else unless

i .
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you have shined shoes a long time. Just common sense is what you use in
selecting a jury and in trying any law suit.-

*This transcription represents excerpts from~Mr.'Foremah's Keyndte
Address which he delivered during the evening of June 24, 1983, . -~

following a conference dinner. .
-
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REVIEN OF RESEARCH ON LEGAL INTERVIEWING AND COUNSELING

James k., Weaver

N

In 1970, Malthon Anapol's article in Today's ‘Speech outlined four
Tawyering skills:  "In the first place, the lawyer is plways persuading.
He is trying to convince a client or another lawyer's client to accept
a point of view based on his prediction of what a court might do.
Second, a lawyer seeks to analyze every situation that s brought to
him in.his professional life. . . .Third, a lawyer must determine the
oquftive facts in every situation. . . .Fourth, a lawyer mist deal
withtond understand people.”l

DeCotiis and Steele report‘the results of a 1977 study'summariZingni

lawyering skills as follows: ’ E

The activities seemed naturally to fall into seven
categories which were labeled rapport building, advice
and consultation, document preparation, negotiation,
courthouse activities, cgntinuing legal education, .

and practice management. >

Goodpaster lists the general practice activities of lawyers as:
interviewing, advising and counseling, analyzing and planning, influ-
encing, brokering, negotiating and persuading, drafting, researching,
information and fact gathering, litigating, and private‘]qwemaking.

The great majority of these skills are communication skills, .
primarily speech communication skills. "Also, there seems to be one

~ conmon thread running through these three lists: skills related to

interviewing and counseling. DeCotiis and Steéle state "attorneys
employ a full range of interviewing and counseling techrniques when -
relating to their clients."4 ' s '
‘ - f .
Andrew S. Watson in his\book The Lawyer in the Inter\siewing and
Counselling Process, points out the inevitability of interviewing and
counseling in the Tegdl profession when he writes:

" ‘Counsel will be involved in this interviewing and
counselling process throughout.his professional career
whether he wishes it or not.2 ot

Watson further emphasizes the importance of these skills when he
continues, "It is unlikely that many lawyers would care to argue
against the crucifal importance of interviewing skill in most aspects’
of law practice. No matter what kind of work a Tawyer ‘pevforms, he

must constantly obtain information from others by means of interviews."

Harrop Freeman's 1967 ‘survey entitled Counseling in the United

States, suggests that some lawyers spend as much as 80_5ér_cent of
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their professional time in what they classify as counseling--talking
with clients on subject matters that do not result in documents,
lawsuits, or negotiations with third persons. The average lawyer
spends about a third of his time in counseling. ’

Support for the importance of these interpersonal skills comes from

a variety of sources. "An-attorney, in the last analysis, may rely far
more upon his ability to handle people than on hj§ facility with legal
concepts."8 "As a matter of edonomic survival, most attorneys quickly

become students of‘\the interpersonal rslationship, a field largely
ignored in the Taw $chool curriculum."” :

&

The implicatien thus far, then, is that interviewing and counsel-,
ing represent important lawyering skills which Taw schools seem to be
slighting. As Freeman concludes, "schools and professionals recognize
the important place that coupseling plays in practice: that_interview-
ing-counseling should be taught, can be taught, but isn't."10 .

S _ N _
In 1964 Erwin N. Griswold, Dean of the Harvard Law School wrote
that the case method "gives the student little or no insight into the
problems of dealing with people, to the techniques for finding the facts
@ from people, for advising them effectively, and for aiding them effec-
tively in resolving_their own problems and in adjusting their relations
with_other people.”ll S

. Gee and Jackson report that "very few students from either class
(1960 and 1970) felt that their schools hdd put great emphasis on
communication skills (including counseling and interviewing), on ability
to negotiate and.arbitrate, on ability to investigate the facts of a
case or on proficiency at oral advocacy. ‘In turn, both classes gave
support to greater emphasis on the 'practical’ skills than they had had
in thejr own legal education." Gee and,Jackson conclude: "We are
persuaded that students and practitioners are right in insisting that |
legal education do a more effective job of preparing students for the
practical tasks entailed in the practice of law. These.include, for
example, legal writing, effective oral expression, interviewing, .
counseling, negotiation, and trial prac fce."\l2

‘But Robert D. Abrahams predicts a change of attitude and behavior.
"Many law schools now understand that to turn lawyers loose on the
community who have never interviewed a Tive/client may be a disservice -
both to the community:and.to the lawyer,, Law schools will come, more
and more, to requite practical experience in intérviewing clients
under the supervision of graduate 1awyers."13 Abrahams made that
prediction in, 1956. Fortunately, recent surveys show- that he was
correct. The tide is turning.. . '

Stillman and colleagues reported in the 1982 Jdurna] of Legal,
Education that at the present time (1982) a majority qf ABA, approved
_ * Taw schools offer training in interviewing and counseling skills:

A 1964\survey indicated that only 12 percent of
- ﬂgﬁ schools accredited by the American Bar Association

(ABA) taught the skill nf interviewing or counseling

’
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"as either a separate course or part of anbiher course.
Nine years later another survey showed that this per-

centage had risen to 48 percent. At the present time "
about 60 percent of ABA- aRproved law schools offer
training 1n such skills. . .

This aper looks at the major writing on«egal interviewing and
counseling. Specwfwcal]y, the purpose of the pgper is: 1) to survey
the T1iterature on legal 1nterv1ew1ng and counseling, 2) to present a
1ist of the major factors involved in 1ega1 interviewing -angd counsel-
ing, and 3) to suggest some of the major issues (conflicts) emerging
from the literature. The major divisions of the paper are as follows:
1) Interviewing an Counse11ng Defined, 2) Interviewing Skills,

3) Counse11ng Skilt5, 4) Interviewing and Counse11ng Issues.

Interviewing and Cohnse1jng Defined

Lega] Inﬁerviewing ' ' N L™

‘Harrop Freeman offers severa] definitions of 1nterv1ewing "face-
to-face conference, conversation for a.professioénal purpose or
gaining information for the purpose of helping people.”

From speech communication ]iteratuﬁe, Downs and colleagues define
an interview as "a specialized form of oral, face-to-face communication
between people in an interpersonal re]at1onsh1p that is entered into
for a specific tagk related purpose assoc1ated with a particular
subject matter.

Goodale defines a counseling interview as a "discussion between
two people in which one is asking the other for assistance w1th a
prob]em or predicament."17

Hunt agrees with Heller, et. al. when he writes that- "the legal
interview is but one type of reTatively formalized and steregtyped
communication, taking place between two people one of whom is opera-
ting under the assumption that he is in need of legal counsei. It
is both an art and a techn1que which enables the practiced lawyer to
communicate. in both directions. . .with h1s client toward the purpose

€§T helping that client."18 / , .
Legal Counseling . [ . '

V
Redmount and Shaffer /def1ne counse]ing,‘inc]uding legal counsel-
1nq /as/ a type of re]at1onsh1p between human beings. Counseling .

distinguishes 1tse1T9 however, in being a relationship directed toward
a helping purpose

Freeman says that ' counse]1ng is interpersonal cooperation and can
be broadly defined as_verbal or non-verbal advice, guidance ‘or d1rect1on

. for a person submitting or const1tut1ng a problem."20

S



.choices can be made."?23

it
\
Schoenfield and Schoenfield define counseling as a “relat1onsh1p
marked by non-judgmental understand1ng and acceptance, in which the 21
interviewer is viewed, to some. degree, as merely a techn1ca1 adv1sor !

Gorden Tlists counseling as.the "process of helping a client
identify, cope with, or resolve a problem (in which. the client is
personally &nvo ﬁved through face-to- face interaction between the
client and counselor.'

"Counse11ng,' writes Cottle, "as discussed here is the psychological
process by which a professional person helps a re1at1ve1y normal client
explore, understand, and accept behav1or so that future behavijoral

-4
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~Interviewing and Counseling Cdmpared

A}

Before leaving the definition section, one might ask what is the
difference between these two concepts? How do they compare? Where does
one stop and the other start? How much overlap is there? FPeeman in
his book Legal Interviewing and Counseling offers these poss1b1e
comparisons:

Interviewing and Counseling may be viewed in many waya
(a) interviewing as irformation-getting, counseling ‘as advice-
giving, (b) interviewing as procedure, counseling as substance,
(c) interviewing as a tool, counseling as a process, (d) inter-
viewing as the.preliminary step, counseling as the final stage,
"(e) both as an interpersonal relationship with activity flowing.
in two directions, ﬁf) both as methods for the solution of ’
problems revealed.?2 ?

'

Ihterv%ewing Skills

This section of the review looks at the maJor steps or stages, the
major skills in .the interview process. At least initially, this writer
has attempted to arrange the topics chrono1og1ca11y( realizing that
after a while, it is not! .possible to predict what will come next in an
interview. At a certain,magical moment, maybe too late for:some readers,
we W\11 Teave “interviewing and begin discuséing counseling. Realisti-
cally, the interviewer might "jump into counseling much earlier,
depending upon the nature of thé problem being discussed and the
condition or state of the client. .

Purpose and Function

//”HaVing offered some definitions above, we will now present a list
of functions or purposes of the interview. As with the definitions,
there does not seem to be a great deal of disagreement among the
writers as to what must be accomplished. Goodale lists "problem

- definition, problem sglving, dction planning, ‘and assignment respon-

sibility for action."25 In one of. the more practical and useful
articles, Schoenfield and Schoenfield write that the general purposes
of the first interview are initially "to develop rapport, secondly 26

- to gather information, and finally to advise and counsel the client."

ey
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Doscribing it all a 11tL10 more spec1f1ca11y and adding a legal-
emphasis, Freeman says "we must get all the facts. We must fiimd
what solu%1on the client des1res ~ We will apply our knowledge of
law (and hopefully of human“dynamics) to outline the alternative R
potential so1ut1ons, and we will give advice. F1na1yy, we will. '
attempt to gain the client's cooperation in accepting and utilizing

7 some or all of the counsel. "ZZ Virginia Anne Church in her article
"People Come to Lawyers Wanting Good Parent, Magical Bodyguard,
and Political Ally With Muscle," offers the most humOrous description
of purpose’ and perhaps the most rea11st1o :

g The client -seems to hope for a combination: good
(dependab]e, accepting) parent,(Monmy and Daddy could be
.believed capable of solving any problem)s magical bodyguard;
and political ally with muscle. Once selected the lawyer-

is supposed to divine the client's need and the true facts,
with Tittle or no help from client, and somehow reach

a favorable solution which is not toc costly i) t1me,28

money, or required behavior changes. Quite an order:

e

i Cohn's Tist of function 1is quite $imilar to Schoenfield and ~
Schoenfield's with the addi*ion_of "determining whether or not the
parties wisi;~to work toget - .

Preparation

The attorney must firs. cunsid=r preparation for the interview.
Realistically, it may be that an unknown client just walks in for
advice. Staff should be trained to obtain from the client a general
-description of the prob]em area when mak1ng an appointment with the -
client. Al11°of this should be accomp]1shed with an eye toward
privacy and confidentiality. Such advance information will allow the
attorney to check particular points of the relevant law. When the

appointment is made the potential cljent should also be -asked to .
"bring documents or other information"30 relevant to the case. For
many reasons it can be a good idea for the attorney and client to
talk briefly by telephone before the interview. Such a conversation
will allow the lawyer to "screen a client and the matters for which
representation js sought--not to solve his problems or to give free
legal advice."31 Again such’a procedure will give the interviewer:
time to prepare for the session. If the new client has been referred
oy a current client, the referral source is extremely important in
providing the attorney with insight into the prospective client.
Savitz suggests that the referral source should "be used both prior
to and after the initial interview."32 It would appear that such a
procedure would have to be handled de]icately and only after con-
tacting the prospect1ve client by telephone.’

A If time allows, and the specific area of concern is known, the
client might be asked to complete and send a questionnaire to the
attorney in advance of the interview.33 Such advance information will

- be of great benefit. In addition to saving time, such a procedure
might help *the 1nterv1ewee focus upon the problem.

=, : i
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A final, serious suggestion for preparation comes from a wide
variety of sources in the l1terature and is, expressed quite straight-
forwardly by Hegland: - ™,

First rea11ze in the absgract that you have
prejudices and blind spots//h1ch will affect how
you define and solve your client's problem. Second,
try to realize what these actually are. Become
- "aware of your reactions_to peop]e—and situations {
as you exper1ence them.34 . -

!
t

=

4

The warnings issued are quite similar. .The solution is controver-
sial and #i11 be discussed later in the "issues" section. Freeman
simply suggests that "it is wise that each lawyer make a catalogue of
his own prejudices, his 1ist of 'unpardonabie sins.' He should examine
his attitude toward this type of problem, this client. We all have
these feelings, we tend to assume they are 'right.' We should not
deny the fee11ngs but rather learn to\recognize they exist and to
control them. . )

\\\\ Saxe discusses the practical reason for this need for self-under-
standing. "The attorney's ability to understand his feelings toward the
client, in addition to his professional knowledge, skill, and experience,
lay$ the groundwork for the future lawyer-client relationship. If the
attorney is reasonably secure and free in his own personality he can

be open and natural in discussing all matters of the case with his
client."36 ' :

Physical .Setting

Al

Haing comp1eted the preparation step, we will Took at another con-
cern which should occur prior to the actual interview, consideration of
the Mhysica] setting or place for the interview, Although this step

“seems oovious, Freeman found that Tawyers are mgst Tikely to overlook

the cons1derat1on of setting for the interview,

Those persons who have written about the physical setting for an
interview seem to be in agreement about the important elements, Schoen
field and Schoenfield suggest that "the interviéw should take place in
physical surroundings that are conducive to business- like attentiveness,
quiet ease, and privacy. This atmosphere should extend to the waiting
room as well."38 Cohn states it simply, the interview should “be con-
ducted in a phys1ca1 s§5t1ng which assures privacy, comfort, and free-
dom from distraction. Watson concurs. Privacy includes getting
rid of third parties and letting the client "sit where the door is

within thejr field of vision. Thus they are able to see that the

door 1is closed and no one is entering." 1 In terms of lighting, the
lawyer should avoid creating the 'griiled suspect' effect, with
lighting in the eyes of the client.

Where the cl?ent.and attorney sit in re]atibn to each-other can
have a significant impact upon the interview. Freeman suggests that

b.\E
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. you something, and. he is generally overwhelmed by it

A%

while a desk may enhance the 'authority figure' it may also constitute
a barrier.43 Those attorneys who need the desk "may wish to have the
client's chair placed alongside the desk so that the desk is not an
obstacle between the two parties."#% Schoenfield and Schoenfield con-
clude that the best way to handle the situation is to set up the office
with "chairs spaced at various distances to permit the clients to
choose the spatial relationship." .

The client should have the aftorney's undivided attention. If

possible, te]eonne calls should be answered in the main office and

no one should enter the room during the interview. -

_ The length of the interview seems. to be very much a matter of
persona]{greference. Some attorneys .2lieve that they can get enough
information within thirty minutes to an hour, while other persons want
to.block out two to three hours for the first meeting. Freeman writes

that "few interviews are productive beyond an hour, that an interval of .

several days between interviews permits both interviewer and interviewee
to orient the material, but that something is lost>when more than a
week intervenes."4 S0
_ : 4
Agenda ' ' _ » .
. \ _ d .
Setting an agenda is the next item of concern. Although most
writers agree that there”should be some structure, there is not much
support for a strict pre-arranged organizational structure. Schoenfield
and Schoenfield offer a middle ground'appryach by suggesting that the
attorney "may need to maintain a mental checklist of the_points to be
covered; a strict agenda, however, should not be used."47 :
{ R ¢ .
‘Hegland urges the attorney to think aBout what the client might
anticipate. Be sure these guestions are answered during the course of
the interview: '

o~ ) Y

* {

How long will the interview be? And is there a fee for
the interview? By coming to this lawyer, does it mean that
I am more or less committed to hire him? Will I know his
.fee before hiring him? Will he ask all the questions or will
I be expected to tell the-storg? How can I tell him what is
jmportant? I'm not a 1awyér.4

As for an exact starting poipti-maybe it should be left up to the
client. Savitz reminds us-that. whenTLHé client arrives, as far as he
is concerned he has the only story in town worth relating, He does
not want to hear your comments, aménities, or jokes, HS wants sto tell

4 Schoim”ie] d
and Schoenfield support this view by suggesting that "the interviewer
should initially seek to have the client briefly explain the situation
as he perceives it. The client is worried and therefore anxious to
talk about his problem. The discussion should start in an area chosen
by the client, the area in which the client mentally "is at."S0 Freeman
summarizes the point. '"Good interviewing is to start at home plate.

/
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Start where the client is. Allow him to talk generally at firsti —Try
to get him to begin at the begi‘nning.”51 ’ T

_ 3eginning the Interview

Now that the interview is underway, it becomes more difficult to
structure the suggestions and findings from the research. Freeman makes
one important point concerning beginnings (and endings). "Pay particular
attention to the .opening and closing statements. These are often pent up
and logicized 'approach' and the final 'this must be gotten out' missing
piece to the puzzle."52

Rapport

One of the first goals for the attorney.is to establish rapport
with the client. The only disagreement. on this point comes with how and
when to do it. Shaffer writes that "lawyers often attempt to fashion a
similar communication of openness by beginning the -onversation with
small talk, or offering the client refreshment."2® Remember Savitz

said earlier that the client wanted to get right down to business,
especially if the meter is running. So, the attorney will have to deal
with that pressure and try to establish confidence, trust, and openness
as the interview goes along. Freeman says "the lawyer will find his ‘
own methods of establishing relationship. . . .He should be friendly
and informal, but professional.”®¥ The reason for this c%ncerh about
rapport-building is simple. Plotnick reminds us- that "a1ient will be
reluctant to divuldge the information that is essential for the prep-
aration. of g thorough estate plan unless he has confidence in the
attorney.“5 The client must feel that it is "safe" to discuss
personal matters freely with counsel.56 ,

The remaining interviewing “techniques will be divided into five
main divisions: 1listening, questioning techniques, general techniques,
discussion of the fee, and taking notes. '

Listening

The attorney will be judged ultimately upon what he/she says to and .
does for the.client. - The major source of information upon which the
attorney must base future action will eventually come from the client,
‘These two statements point out the importance of listening. . Unfortunéte]g-
the ability simply to sit and listen effectively is not widely possessed. 7
The attorney who is accustomed to speaking, persuading, bargaining,, ST
arguing, competing, must now take on a very different and probably guite
“difficult role. The interviewer is looking for three things--which

- include everything: what is said, what is not said, and how it is said

or not said. Schoenfield and Schoenfield capture the essense of this

point when they write, "every aspect of the client's communication,

each word, gesture, and expression, has meaning, There is a reason

for everything dorie or said. Listening and perceiving all that occurs

is extremely difficult and requires great\¢oncentr tion."98 Watson

writes "everything a person says-apd does in an 1n§erview (as well as
everywhere else) means something."® - ‘ »




.of words or actions) are also communicative.

The client is communicating to you as interviewer

not merely verbally but non-verbally. He nods, smiles,
gr1mace . stammers, blushes, sweats, shakes, shows a'tic,

a cigarette, crosses his legs, loosens his; collar,
/" This "body language" often carries more content than
spoken language. "Listening" thus must become a receptive

ar and an observant eye. . . .Try to exhaust the client's
information.. Watch out for irrelevant, vague, general,
ambiguous expressions. Clarify what is unclear before
moving on. Spoken 1angua88 can be unconsciously as we\J
as consciously mot1vated

-
v

ki 5

But what abou: what is-not said? Silence on the part of both
parties can commln1cate The atte#ney-interviewer ghould watch for
"pauses, hesitation,” silences, averting the e%es {gat'is, absence -

The interviewer "may
use the technique of silence to indicate he is unhurried and secure, -
or to create a thoughtful mood, or to a]]ow client free thought
without 1nterrupt10n, or as an invitation.

v 0n§a1mportant aspect of effective listening is response. Eventually,
and probdbly sooner .than later, the interviewer must respond to the
interviewde. Empathy 1s_the key here. This concept is mentioned in
practically every article on interviewing and_counse11ng Quantity of
coverage exceeds quality of coverage in this case. Authors offer

four suggestions as to how to communicate empathy. First, the

interviewer should show professional interest in.the client and his/her
problem.®3" Second, the interviewer should show interest and caring for

-the. cl1ent 64 Third, empathy is shared identification; it is to "feel
~with" rather.than "sorry for" a person.65 Fourth, Hegland suggests that

the interviewer should bg "non-judgmental" but avoid being indifferent

or expressing approva] Schoenfield and Schoenfield write that the
"interviewer must be non- Judgmenta1 regard1ng the goodness or badness

of the client as a persgn ~ Kelso eXEmp11f1es the nonevaluative manner
with the statements seem to be angry about that, or so the boss made
you angry?“68 A]though Such responses may seem particularly d1ff1cu]t
Redmount stresses the 1mpo§?ance “The pr1nc1p1e ‘behavior that susta1ns
human re]at1ons is empath1c communication."69 i

.

Quest1on1QgATechn19ges

For many persons the terms 'guestion' and 'interviewing' are.
synonymous . Note that the words questions or-questioning do not .
appear in any of the definitions of interviewing presented ear11er
Rather, you will find conference, conversation, communication,
and disCussion. Our definitions of counseling include words such as:
relationship, interpersonal- cooperation, advice, guidance direction,
understanding, and acceptance. O0f course, quest1on1ng is an important
interviewing skill, but should not be overemphasized. The successful
interviewer should know the difference between open vs. closed
questions, and direct vs. indirect questions.70 Studying the various

U
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types of questions at his/her d1sposa1 w111 assist the interviewer
achieve the goals of interviéwing and counseling: open or closed,
primary or secondary; neutral or leading.

General Technidﬁes

There is a long list-of general interviewing techniques, all
intended to achieve the.goals of getting information, establishing .
rapport, -and to advise and counsel. Gorden is probably best known for
his 1ist of eight inhibitors of communicatior. An inhibitor is seen
as a barrier or obstacle to ctommunication that should be avoided,
circumvented, or removed from the respondent's mind. Four inhibitors
make the client unwilling to give information: competing demands for
time, ego threat, etiquette, and trauma. Four inhibitors make the
client unable to report relevant information: forgett1ng, chrono-
logical confusion, inferential confusion, and unconscious behavior.
Gorden also -presents eight facilitators to communication: fulfilling
expectat1ons, recognition, altruistic appea]s, sympathetic underStand1n9
new experience, catharsis, the need for mean1ng, and extrens1c rewards. 3

Schoenfield and Schoenfield also discuss a number of techn1ques

.which will aid the interviewer: checking and probing; leads and

responses--including elaboration and c]ar1f1%3t1on, explanation,
ridicule, and repet1t1on and 1nterpretat1on

Discussion of Fee

It is generally recommended that there be some‘mention, usually very

~spec1f1c, of the fee for the initial interview and the fee for later

service. Schoenfield and Schoenfield present evidence that “80 per
cent of clients want the fee clearly discussed in the first interview,
and in many cases the attorney fails to do so0."75 Most writers are
very straightforward on the issue. Beck writes, "discuss your fee 76

" during the first interview before the client brings up the subject.”
Savitz concurs: "“At the initial interview, the client is entitled to

Tearn two things: What, if anything, you can do for him, and how much
it is going to cost him."77 The range of opinion, however, is wide.
Hegland contends that he would "drop the business about the initial
fee being only $15."78 Although Savitz writes that the client is
entitled to know what the -fee is, he says that “contrary to the view
of other attorneyé, I believe that the initial_interview with a -
client on any matter should be without charge. w79

Note Taking

Savitz says, ."Do not just sit and listen; take noégs The client
will be impressed by your interest in what he is saying. 80 Most other
writers contend that “just taking notes" is oversimplifying it Just a
bit. Taking notes can detract from effective listening, Taking notes

‘during the interview can negatively affect the client. There is no

doubt that an accurate record of the interview can prove invaluable at
a later time. The question is when and how to do it. Schoenfield and
Schoenfield make three suggestions: 1) prepare a record of what

Q7
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.transpired after the interview is completed, 2) keep key word notes
"~ which can be used to make a more complete record after the interview,
- 3) have the client tell the complete story without taking]notes, then

take careful notes on the second time through the story.
i & - T «

RS

Counseling Skills

Purpose and Function

Five definitions of counseling were offered earlier in the paper.

: In simplest terms the legal counseling session is designed to ‘give
advice and guidance. Of all the types of interviews, the counseling
interview is most likely to bedynplanned and unstructured, and it
pkobab]g requires the highest degree of sensitivity from the inter-
viewer.82 Redmount and Shaffer list these five functions of counseling:
persuasion gnd advice, facilitation, protection, prevention, and )
correction.83 ' _

Analyzing the Client's Problem

In this context, analysis means a kind of sharpening and arranging
of all of the data presented by the client. The aim of analysis is not
so much to arrive at a correct-so]utiqp as for a viable and acceptable
solution.84 A number of factors can hemper clear analysis of the client's
problem. Y : '

The attorney must not be surprised by the nature of his/her client's
problem. 1In all probability, the problem will be non-legal jn nature.
These non-legal problems range from business difficulties to social”

. agency assistance, with food or shelter or the need for psychotherapy.
"If a client has a non-legal gquestion but unconsciously feels more
comfortable seeing an attorney, he will naturally frame the difficulty -
in a legal context to justify his choice of a proféssiona]." 5
. .. . ,..4'

The attorney must guardeagainst selective perception. Transferred
to the practice of law, this means that an attorney should make every
attempt to suspend judgment, look for alternatives, and always consider
what can be said "the other way."87 For the beginner, who wants to win,
there is a tendency to overlook the negative aspects of a client's
.case. ‘

The interviewer should-resist the temptation to offer advice befgre -
-it is appropriate. Hegland reminds us that bad legal advice comes from-
the pressure to "say something." Good advice comes with reflection.
Clients can be just as impressed with the fact that you are doing__.
something as with the fact that you have offered instan_t..answer‘s.89

i

Decision Making and Implementation

~ + Once the apalysis is completed, the interviewer's counsel?ng_functiongo
is dependent upon who makes what determinations--the lawyer.or the client.
The attorney has an obligation to advise his/her client of all relevant
considerations before a decision is made.91 Hegland says that "in

. - e _ \\\
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counseling, you are an educator, not /detision—maker: Your job
is to present the alternatives and explain their\ramifications. It
is the client who decides."92 ‘ '

T
Normally, the client makes the strategic decision, deciding upon
the general direction of the decisi%n. The attorney should almost
always decide the tactical issues.93
Implementation is, in substance, the translation of decision into
action. Mostly, it is incumbent on the legal counselor, as distinguished
from the client, to implement. It is the attorney who,rust draft a will

_or contract, file a complaint or answer, or whatever.=J

Ending the Session

Termination of the interview and counsef%ﬁ% session.can be just as
important and complex as the beginning. By the end of the interview the
client'Should feel that the major purposes of the interview have been
accomplishéd. “Relationship and rapport have been established. The
attorney is fully and truthfully informed as to the client's problem.
The client is well on the way toward deciding whether or not he/she )

"would care to have this attorney represent him/her. Some advice has

been given and well-accepted. Y\

.~

» At the end of the interview, the client will want to
know "What happens.next?" Tell the client what you intend
to do and what he should do pending the'next appointment.
A written Tist 8g things to do serves both as a reminder
-and-a catalyst. - :

Above.all, the client should be-kept informed. Send copies of all
jetters that have been drafted, all trial briefs, all appellate briefs,
all pleadings. By this simple apprgach, the client sees the effort and
work involved in his Tlegal matter.%Let the client know of your avail-
ability.. If your normal schedule calls for you to be available only
at certaiq\fimes of the 'day, this should be made known to the client.

Issues in Legal Interviewin% and Counseling

For the most part, there are not a tremendous number of conflicts
concerning.methods and procedures of legal interviewing and counseling.
This review of the writing on-the subject reveals at least six areas
which merit brief comment and probably future research.

e

Setting for the Interview

- “

The iiterature would seem to suggest that most legal interviews

“take place in the attorney's office. Savitz goes so far as:-to say that

"the initial interview must be in the.attorney's office, because his .
workshop is there. Here the client views the staff; here he sees what
he has to see in order "to evaluate the attorney." Freeman indicates

33 | ,



24

/

that interviewers in his survey "record greater difficulty in meeting
an interviewee in his own home or work place, for there the interviewer
is.not in control, cannot set the tone and is unable to turn aside the
local distractions.  In his offfice the lawyer should assure privacy,
comfort, and freedom from dist&actions.“99

The evidence seems reasonably” convincing on this issue. Unless
there is a very good reason, the lawyer should expect the client to
come to his/her office; especially for the initial interview.

Diseussion gj:the Fee

AMﬂ_ww—ifffﬁgchear—that—diseussjngwthemJega1~feerwith~newfclients,during
an initial interview presents a difficulty for a reasonable number of
attorneys. Kelso writes that the Code suggests early discussion of this -
matter. "Such a course will not only prevent later misunderstanding 100
but will also work for good relations between the lawyer and the client." Vi
Kelso suggests that- for some attorneys "the desire to help somehow seems - Fi
fncompatib]e with charging fees. In addition to the help/charge conflict, .~
there is the further question of discussing the amount of the fee. Some
lawyers may feel that d1scuss1ng prices and fees with clients, while. -
necessary,,1s'somehow unprofess1ona1 enl ’

. This wr1ter imagines that this is one conf11ct that exper1ence will
take care of

Taking Notes

The best-procedure for taking notes is controversial because of the
many possibilities available. Audio and video taping were not mentioned
eariier in the paper, but remain a possibility both to ease and. compli-
cate the matter. It-is likely that if notetaking can distract the client,
audio and video taping might be even worse.. An occasional gudio taping
of the interview, with permission of the client, might serve as a
learning tool and a check upon accuracy of notes taken us1ng the more
trad1t1ona1 method.

If the attorney can Tlearn to write quickly, the advantages of .
having a written record of the interview seem to outweigh the major
disadvantages. Benjamin lists some useful cautions for the interviewer
to keep in mind. '"Don't let note-taking interfere with the flow of the
interview. Don't be secretive about the taking of notes lest this
arouse the anxiety or curiosity of the interviewee. Finally, don't
write down things (in the presence of the 1nterv1ewee) that xou are
not prepared to have him see.

4

: Control of the Interview

The matter of degree of control in the interview-counseling
set+1ng is not unique to the legal interview. Nevertheless, this is
an issue which must be’faced. The amount of control certainly-affects
both participants. Rosenthal summarizes this issue.

1
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There are two ideas about the proper distribution of
power in professional consulting relationships. The tradi-=
tional idea is that both parties are best served-by the
professional's assuming broad control over solutions to
the problems brought by the client. The contradictory view
is that both client and consultant gain from a sharing of
control over Tany of the decisions arising out of the ///
_relationship.103 | , | S

Hegland puts the issues in practical terms and offers a rationale
for lawyer-control. "Why is it so difficult to simply sit and hear the
client out? Why is it that we generally jump in and take command at
the first glimmer of a legal issue? Partly, I think, it has to do
with a basic insecurity with the professional role. Professionals are
'*supposed to be' in command. One sure way to be in command is to gsk
questions. The questioner sets the agen?a and forces the other into
the subservient position of responding.” 4 - )

The apbroach.featuriﬁg strong control is ca]]ed~the directive
approach. Zima explains:

P

~ The directive (or old-style) approaches to counseling
have been classified as' follows: advice, suggestion, exhor-
- tation, explapation, reassurance, and reasoning. In using
these metho&gf\thi‘counse1or actively attempts to modify
patterns of behaviQr by direct intervention. Directive
counseling invo]veg\hegging the (client's) problem, deciding,
what should be done, and_then telling or selling the (client) -

\».
on how to carry out the action.! .

Zima exP]qins the opposite approach:

.a technique called non-directive counseling or
client-centered therapy was developed by Carl Rogers,
a clinical psychologist. It is based on the assumption
that a person will talk about what is on his or her
mind if given the<¢time and opportunity to do so by an |
-empathic, understanding listener. Nondirective coun- ~
seling places heavy emphasis on psychological drainage,
catharsis, or ventiljation. The idea is that by
skillful interviewing, the counselor gets the client to
purge: or release his or her emotions (catharsis).106\

The counseling attorney needs to be familiar with both of these .
approaches as well' as the advantages and disadvantages of each.

Lawyer Characteristics

-

Earlier in this reviewz/the effects of certain 1awyef.characteristics
were discussed. One issue practically signored up "tg this point in the - (/)/

- \
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) paper is what some writers hypothesize is the cause of the desire to
‘a control on the part of the attorney.
. . !

-

» . Lawyers often have conflicting feelings about how

"active or passive they should be in interviewing the
client. The pressure to be active often results from
the lawyer's typically_felt need to be in contro] of K
the case and his time.

N,

Schoenfield and Schoenfield face the issue squarely when they .
wr1te "The techniques that are useful in performing other professiona] :
functions often hinder attorneys in proyiding counseling. Counseling YK\\\\
requires empathetic commun1cat10n, characterized by concern, he]pfu]ness,
a desire for understanding and agreement, and dispassionate overview.
Since most other attorney activity calls for.gaining or preserving an
advantage over others by aggressiveness, confrontation, manipulation,
and narrow partisanship, the legal profession tends to mold persons
into a style of life and relationships Bhat generally reflect the
latter traits rather than the former."! g '

Attorneys Should be aware of the potential conﬁ11ct when engaged.
in the interviewing- counse]1ng ro]e \ '

Know Thyself--But How Well?

A8
Rl

In presenting the steps of preparing for the interview, the
suggestion was lade that the prospective attorney-interviewer should be

_sensitive to his/her own prejudices and biases. The attorney should

. seck complete understanding of his/her own weaknesses. In order to
know others, the attorney must know him/herself. To’that p01nt there
does rot seem to be much controversy. At least two sources go several
steps: further. They suggest that the counselor should seek analysis
for maximum understanding of him/herself and understand1ng of others.

] Saxe states it simply, "it is respectfully submitted that optimally
the prototypical attorney should 9685e1f -have undergone some formal
psychoanalysis or psychotherapy." Watson concurs: "I have often N
been quer1ed about ghether or not lawyers, judges, and other professionals
shouid be 'psychoandalyzed.' . . . .I would think it a wise investment -

“for any working lawyer to have this experience if he can get 1t "]]0

/

9 A=A -
“The main ideas seem to be these. The practicing lawyer performs S
many skills. Many of these are oral communication skills. Among the *
most important and time-consuming are skills related to interviewing £
and counseling. Law schools have been slow to recdgnize this, though ' "
recent evidence seems, to suggest that a majority now have courses . |
available in interviewing and counseling. Interviewing and counseling "

Conc]usiOn -
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> A
were defined as face-to-face conversation for a professio’a] purpose,
for the purpose of helping people. [Interviewing is viewed as the

preliminary step, counseling as the final stage. .

Ve

The paper has reviewed the major factors related to-legal inter-
viewing: purpose and funetion, preparation for the interview, physicat-
.setting for the /interview, agenda for the interview, beginning the inter-

view, establishing,rapport, listening, questioning, general techniques
of interviewing, di&ﬁgfsion of fee, and taking nOtei during the interview.
The following counseling skills wede reviewed? purpose and
 function, analyzing the.client's problem, degi3ion making and imple-
mentﬁtiqn, ending the session. L
Finally, .the author examined six issued relating to legal
interviewing and counseling:- setting for the interview, discussion of
the fee, taking notes, control of the interview, lawyer characteristics
which work to the detrim§nt’of the interview, and the need for psycho- .
analysis for prospective’ lawyer-counselors. g
Lawyers gg_cou???], whether they want to or not and whether they
are trained or not. ‘1t is hoped that this present effort will
assist those who counsel,~those who train the counselors, and those
who wish to do further research in the area.

~
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FROM THE LEGAL PROFESSION: 'LEGAL/éTRATEGIES AND
RESEARCH MEEDS IN INTERVIEWING/AND COUNSELING

p
.Kenney Hegland

4

The following are two chapters from my book, Trial an
Practice Skills’ in a Nutshell (West 1978). The book 1is-
designed for beginners, either law “students taking clinical-
law courses or lawyers just starting out. In addition to
covering interviewing and counseling, the book covers trial )
skills (operding and closing argument, direct and cross- k/
examination) and "office"  skills (legal problem solving, :
investigation, discovery and negotiation). - ’

The following chapters explicitly raise strategies in
interviewing and counseling and implicitly identify research
needs - to what extent do models presented work and how they
can best be taught? Rather than preparing a paper expressly
on these strategies and research issues, I though that it
would be more beneficial for participants to react to’ a

model that is actually presented to practitioners. This
approach will surely be more .beneficial to me, if not for
. you. I expect to 1learn much from your reactions and

criticisms.

INTERVI EW ING

Going to a law office for the first time, likély the
person won't know what to expect. Perhaps there will be a
. large waiting room filled with disgruntled heirs,

disappointed offerees, and “pairing tort feasors. Aand, of
course, their hungry and qu: . dissatisfied children. Lucky
to get the last torn copy vf Time, the first-time client .
reads, - and rereads, "1968 Democratic Presidential
Sweepstakes--The Hopefuls." Finally his name is called and

he ig shown into one of the many small rooms off the central
corridor. On the desk, a Blackstone's Commentaries, legal
pad, and number two pencil. Next . to the desk, a somewhat
‘unseemly wastepaper basket partially filled: with crumpled

vellow legal sheets. The client 1is asked to sit: "The
"lawyer will see you as soon as possible. We are very busy;
people "are extremely contentious this time of year." Time

passes slowly and the client becomes obsessed with whether
or not _he should risk looking through Blackstone.

+
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Suddenly the door opens and the lawyer bustles in,
glancing first at the client, then at the client's file,
finally at his watch. Three 1n51ghtfu1 questlons later, he
concludes "I must qlve you .a codicil. . : )

The client,* of course, has totally forqetten his legal
malaise; his. only thought:

"Oh, no. I forgot to shower ."

I. Telling the Client What to Expect

Early on in the initial interview, after the pleasant-
ries, tell the client what 1is generally going to happen
during thez interview.

Before we begin, let me tell you something about

how I conduct an interview. During the first five
to ten minutes, I want you to'tell me everything
about what brings you here. Begin at the beginning

and tell me overythlng you think is important. I
probably won't ask many questlons durlng this time,

I will save them till later. Before' I jump in with

o~ a lot of questions, I want a fairly good idea of
what your problem is and what you want done about
it.

When vou “are finished, I will ask some questions in

order to!.'clear up things.in my own mind. If you .

think -of ;apything to add, let me know. It's very
impor tanti that T know as much as possible about
your 1egal 91tuat10n

We'll then dlscuss whether or not you need the ser -
vices of a lawyer. Often people don't need a law-
yer so much as an understanding of what the law
. requires. Perhaps you need only a little advice.
I want to stress that at. the end of the interview,
you should feel perfectly free to hire another law-
yer. It is very important that clients and lawyers
trust and respect each other if they are to work
well together. J

The fee for this 30 minute interview if $15.

e

Any»QUestions before we begin?

’,///Your approach naturally will vary with, the client. The

alternative of self-help, for example, is pProbably not
appropriate if the client is charged with murder. Simi-~
‘larly, the President of I.B.M. might find it difficult
- { to compress his .corporate woes into the five to ten
“iminute period. (and, if it were me, I would drop the
usiness about the initial.fee being only $15). But for
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each client ask yourself "If I were that client, what
anxieties or gquestions would I have about the inter-

view?" In the typical case, the questions will be:
1. How long will the interview be--ten minutes or
" two hours? And is there a fee for the inter-
view? 1 ’ !
. B 7 b
2. By coming to this lawyer, does it mean ‘that I

. . am more or less committee to hire him? Will I
know. his fee before hiring him? = '

3. Will be ask all the questions or wili‘I be ex-
pected to tell the story? How can I tell him
what 1is important, I'm not a lawyer?

In addition to gquestions concerning the interview,
the client will also be anxious about the "law" and
about "what happens next?":- Deal with these concerns
sometime in the interview. -

Laymen know little of, and have a fear of lawyers,
the law and courts. As well they might. If 'you have
ever received a court summons, you know it brings ter-

ror. Deal with your client's ignorance and fear of the
legal system. Failure to do so can have “dramatic.re-
sults. Some criminal defendants jump bail simply be-

cause their attorneys never took the few minutes needed
to explain their chances of victory and possibilities of

incarceration,. Many a well-researched brief has fol-
lowed these’éefendants out the window. Of ten one sen-
tence would have done the trick: "Next Thursday's

hearing. is on our motion to suppress some of the evi-
dence; you won't do to jail then, even if we lose."

At some point in the initidal interview, take a few
minutes to tell the client where his case fits into the
legal structure. 1In the routine divorce case, for exam-
ple, it might be well to set out the relevant time
frames, (filing, hearing, interlocutory period, final
decree), to discuss  the possibility and operation. of
Conciliation Court, to touch ‘upon the 1law concerning

child support and custody. and, -although you know that

non-contested divorge hearings are a lark, your client
probably doesn't (unless, of course, you practice 1in
California): Lt '

"The hearings will be held in a“out two months. 3No
' one will be there except maybe some other lawyers
" and their clients. » The whole. thing takes about

three minutes." “

‘ At., the end of the interview, the client will want
to know "What happens next?" Tell the client what you

) : i .
~ , 4f




y .
, / . :
intend to do and what ‘he should do pendingy.the next ap-
pointment. A written list of things to do serves both
as a reminder and as a catalyst.

To recap: :before the interview, put yourself in
the clienf's position. What concerns would you have?
Gernierally({ they revolve around three areas: what will
happen 1in \the interview, where the case fits into the
law, and- what's to happen after the client leaves.
Dur ing the 4Ynterview respond to those concerns as well
as any others ‘that seem to be bothering the client:

that . . .."

II. Getting the Client toc Narrate
Far too many legal inerviews go like tfis:

Attorney: What'thhe problem?' .

Client: Yesterday, I was served with process.
Seems my brother-in-law 1s suing me for stock
fraud.

Attorney{ Tell me more.

Client: What more do you need to know? - i‘m
getting sued. You're not te only attorney
advertising on the late show, you know.

Attorhey: Yes, I knaw.

Client: (After a long pause) Well, can you help me
‘ or not? . : ‘

Attorney: It depends. First of all, do you know
if the person who served you was under the age of
18?2 '

Beginners often sgink in the swamp of specifics--
_"Accident uh? Was the other driver drinking?" Going 35’
in a 25?" - "Screaming at his kids?" This approach to
interviewing shares many characteristics of the infinite
regress. Ang’, despite the example above, kt is usually
the lawyer's, not the client's, fault. ' .

What is it“so difficult to simply sit and hear the -
client out? Why 1is 1t that we generally jump in and
‘take command at/ the first glimmer of a legal 1issue?
iPartly, I think, it has to do with' a basic insecurity
‘with the professional role. Professionals are "supposed
to be' in command. One sure way to be in command is to
ask questions. The questioner sets the agenda and forc-
es the other into the subservient position of respond-
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-iﬁg. Similarily professidnals are supposed to "solve"

problems. 1In legal education not much empha51s is given
to the process of problem development or daflnltlon
There the problems come neatly packaged, together with

~funny names and hidden issues. In practice you meet, at
- best, rough drafts of problems. Realize that your first

job is to help the client polish his problem before you
answer it. 'And realize too that, in practice, there is
no' one who w111 burst into the room to call "Time."
Relax . . '

It is of absolute importance to have the client
narrate his problem. Flrst, the checklist approach to
1nterv1ew1ng will never capture the client's situation
in all of its complexity and humanness. -Second, clients
seek legal help because they are in trouble; many have

‘not thought out the exact causes of that trouble or have

a clear idea of what they want done. These clients need
space in which to work things out in their own minds.

During the first part of the interview, repress

those flashy insightful questions. The ideal image 1is -

of you sitting, listening attentively. Before you begin
asking specific fact-gathering kinds of questlons, you

should have a general feel for:

1. The 1t's legal problem in its "1ife—

conte. -people don't have "tort" problems,
they r broken legs and hospital bills.
]

2. How  the client feels aSout the problem and

possible remedies (if he feels he -was cheated

by the creditor, a new payment schedule will
probably not work; if he likes his brother-in-
law he probably won't have him arrested).

Checklists c¢an't tell you these things, only cli-
ents can. How to get them talking?

~A. Making motivational statements o

, The client may simply assume that he's o sit there-.

and answer your questions. We have already seen one
correctional device--at the beginning of the interview,
set up the expectation of narration. And, if he follows
it, encourage him--"Good, that's exactly the kind of
information T need.” "You're doing fine."

and what if the client doesn't begin to narrate?
Ask yourself why. Perhaps it is the form of your ques-
tions--they should be broad and open-ended. They should
force the client to talk ratheér than answering "Yes" or

"No." Perhaps the client is having a hard time narrat-
ing because the subject matter is threatening. All(ln—
- a0 ' T
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juries- are not "polite" and all activities are not "re-
spectable.” If . this is the cause of the client's hesi-

\\tation, meet it head on: "Many people feel uncomforta-

ble talking about’ the extent and kind of their injuries.
But it really is important that I get a total picture of
what happened."”

If need be, repeat to the client that you need to
have him describe his problem and that you can't ask in-
telligent gquestions until you have an idea of ‘what it'!s
all about. "I need to know more about the stock sale.

Tell -me something about it. How-long--ago-was--it2---What- -

kind of stock? Why is your brother-in-law upset? Why
do you think he is treating you unfairly? Tell me what-
ever-you- think is important.” .

B. Getting used to chaos

Don't expect the client to tell a.neat tale. Part
of the difficulty that beginners have with interviewing
is that they have taken such heavies as "anti-trust" and

"estate planning." After these, interviewing brings the

condescending smile. - "Come on, it's 1like speaking

. PLOSe & s e

This concept is quickly destroyed. To your dismay,
you find the dullest of clients chdllenging the most
imaginative law professor in presenting complex " and
novel questions. What at first appears to be a land-
lord-tenant problem slowly. transforms itself into one of
debtor-creditor, then suddenly explodes into a domestic
problem and then, finally, slowly filters down into an

~employment problem. As you slouch dumb-founded in your

chair (you gave up taking notes long ago),éyour client
adds, "My son was arrested last night."

Fight your impulse toward, simplicity and order.
Let the client speak. That he "rambles", that he see
relationships between facts that you do not, means
either that he is committable or profound. Give him the
break--he's paying for it.

™“C. 'Getting used to silence

The client suddenly falls silent. And what do you-

do? Probably jump in and ask a question.

The sounds of silence usually overcome .the begin-
ners and force a question or comment. Some are so
afraid of silence that they don't even listen. Instead,
they are busily thinking of something else to ask when
the dreaded moment arrives.
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A client may gtop talking simply hecause he has
nothing more to say. Then something from you is appro-
priate. However, his\silence may mean that he has seen
a relationship .between\ what he has said and something
else. It may mean that ‘he is deciding whether or not he
should reveal further information. The compulsion to
ask a question, to raiSe\fFe noise lever, may well de-
scroy something important.\ .(One way to avoid some of
the embarrassment 1is nof"?xr—have the chairs directly
facing each other——Q/slight angle will allow each of you

. to gracefully glance away) . Q\

The fear of silence also }éads to problems when it
is your turn to talk. Often, you will not have composed
your thoughts—-resist the pressure to say something of. -
substance. Instead, say "This 1s pretty complicated.
Let me think." . .

Become accustomed to silence. A simple exercise.
Try falling silent ‘in the middle of a conversation, or
next time the judge asks you a question.

i

D. Listen- D 4
Zi . Of ten people fail to listen one another. Rather
than listening they simply bide  their time until it's
their turn to talk. The rules of social 1intercourse

seem to dictate this quid pro quo. Reluctantly we all
go along with it, wishing, however, that the other
person would be slightly less longwinded. ‘

-~ , You must ledrn how to listen to understand. Your
concern must be on what the client is saying rather than
on what you will say or ask next. If-the client senses
that you .are truly interested in his story, he will open
up and narrate .it in all of its richness and complexity.

Active listening can help.

_ The goal of client .narration is to gain an under-
standing of how the client views his situation, to un-
derstand his concerns and desires. Note that the law-
yer's question often .will shift the topic from the

¢ client's concerns to those of the lawyer. Similarly an
expression of judgment by the lawyer ("I think you did
the right thing") distorts the natural development of
the story. It underscores that someone is sitting in.
judgment; the story shifts away from what the client <
feels to what he thinks the audience wants. '

Active listening is a device which prevents you .
from jumping in and .closing down the client's thought- .
“development with some silly question, compassionate

" judgment or even brilliant insight. It is hence akin to
n-judgmental, non-directive, grunts, silences and com-
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ments such as "I see", "Tell me more", "Go ahead”". What
you do is simply reflect back what the client tells you.
As Thomas Shaffer, in Legal Interviewing and Couseling,
descr ibes it, when the other person pauses, you say-!You
are saying THIS about THAT." Shaffer continues:

et him. correct .you if your reflection is wrong.
Try to get into the feeling behind what he says--
make that feeling your own--as the words them-
selves. And, try to make the words your own;
refl=ct what he means, in your words.

N .
Note how active listening differs from non-
judgmental non-directive grunts, silences and brief en-

couragements. First, it forces you to actually listen.
You must concentrate on what the person says. Your mind
cannot drift to other matters. Second, active listening

quickly builds rapport--it is overwhelming to be actual-

ly listened to. Third, it tends to encourage the client
to get to the level of feelings. By reflecting back
what you take the client to be fleeling you are telling
the client that it is proper to discuss feelings in a
law offi 2. '

Ah, » ce's the,rub;

Beginn . afe often uncomfortable with the concept
of active listening. I -think their resistance often

‘stems from a fear of emotion. However, the mere expres-

sion of emotion does not necessarily lead to total
breakdown and suicdidal behavior. That you are not a

psychlatrlst does not mean you must "stick to the.

facts. There are emotional overtones to legal prob-
lems; they are often more important than facts. Let
them come. It makes’ a world of difference .if- your
client hates the opposition or if he is merely amused at
their asinine shenanlgans ; ‘

Allowing emotion in the law office often helps you
pick up additional legal 1issues. The divorce “client
says, "I.was a fool to put the car in her name." "By

other hand, he may find cause to get th¢ car back. Peo-
ple seldom feel \mad or foolish without reason. Perhaps
the reason will lead to legal redress. By shutting down
the' expression.of emotions, .by failing to pursue them,
you may never learn the cold facts.

-pursuing this ixe lawyer may find simply spite; on the

"Active listening" has other advantages:

It allows the lawyer to understand the client.

Like others, we quickly stereotype--the "'person
across .the desk quickly becomes "another divorge case"

- 51
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--seat."

a

and we stop listening. By forcing yourself to "repeat
back" you force yourself to listen. ’

“~  And, aétive listening helps the client .think out
the problem because- he hears what he is saying. Some

. clients seek legal help without-a clear idea of what ,

they would like to happen——they simply know they have a
problem. In these situations, the client needs time and
space to sort things out.

\.

to get off the "not

.

It allows the lawyer

As problem-solvers we tend to,panic when the client
brings up a topic we haven't covered in some course--
"How will I take care of the kids?" We think we must
solve”the problem if we acknowledge it; to avoid ac-
knowledging it, we simply keep our head down and ask the

.next guestion. There is no rule that you must solve

every problem your client mentions. 'But, when someone
does Bring up a problem, how can you respond to it with-
out offering advice, without committing yourself to
finding a resolution? By reflecting the problem back:
"You,are‘éoncerned about caring for the.-kids?" Active
listening allows you to acknowledge the problem -while
not ., taking responsibility for 1its solution. Responsi-
bility stays with the client. .

AY

E. Be non-judgmental
_As silly as it maf seem, you, by positioning your-
self on the other side of the desk, have become "The
Authority." ~‘Little does your client suspect that, in
grade school, you were always the last one picked.

"Expressing judgment shuts the client down. "You
paid $1300 for a car that doesn't run?" Your client has

.good friends and relatives to tell him how stupid he

is--he doesn't need you. Expression of your own preju-
dices and values will distort the client's story. Re-
member. that- he has a powerful dincentive to conform to
what he takes to be your expectations. Probably he does
not- ‘'want to be personally rejected. Additionally, he
will tend to view, your prejudlces and values as "the

- law" . ("Obviously the .law won't help someone who gets

taken buying a car; no need to tell him about the
guarantee I got.") .

LN
Belng non- judgmental does not.mean belng 1nd1ffer—

ent or expressing approval ("So you beat your kids" or
" They- Qlearly deserve it"). Both can indicate to the
client Plther that you really donA't understand his ‘con-

flict or that you are not really concerned about it. An

r s
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easy, assurlng response often translates, "Go away, I'm
not concerned. .
A .

Your attitude should be one of understanding inter-
est, which 1is easier’ to describe than project. Your
client should. feel that you are willing to help him even
if he has done’ something stupid or immoral in the past.
You need not approve 1t, but you do not reject him be-
cause of 1it. '

III. Gettlng the Trust

Rea11z1ng tpe 1mportance of learning 'the truth,
some beginners greet their clients by leaning across the
desk, eye ball to eye ball, and calmly and quieting
stating: "If I,am to help you at all, I must know the
complete truth." Glancing around the office, they soft-
ly whlsper, "Everything you tell me_ is, of course,
privileged."' » '

"Ch, I see. But, I'm the telephone repairman."

‘Television has done bad things for our calling.
Most clients want wills, not to confess to murder. The
pr1v11ege bit 1is wusually out of place. The "speech"
also tends to raise anx1et1es, "He thinks I am going to

lie to him." Fundamentally, however, the. advice 1is
usually in vain. If yousare to learn the truth, it is
not because of the privilege but because your client
trusts you and believes you will help him. Without
seeking! any great psychological truths, usually a client
will  withhold facts _for one of two reasons. He is

either afraid he will look stupid if the truth is known
or he is afraid that you will refuse to help him if you
know all the facts, "If he "knows I am guilty, he won't
defend me." No clever cross-examination and no grave
discussions of the attorney-client privilege will bring

o] the truth” as long-as the cllent fears it will hurt
him™gore than it w111 help him. '
So how to get "the truth"?

A. Your desire to win as a distorting influence

Many beginners simply want to win. They overlook
the negative aspects of. their client's cases. The de-
sires of the lawyer and client dangerously merge. The
client wants to tell a winning story. In almost all
cases, he will be reluctant to disclose unfavorable
material. In some cases, he will fudge truth and manu-
facture falsehood. Too often the client is aided and
abetted in this by the lawyer. Wanting to hear a win-
ning- story, the lawyer, consciously or unconsciously,
may lead ‘the client to a more agreeable version of the

o
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facts. Even where the lawyer 1is not an active partic-
ipant in this twisting of hostorical fact, the desire to
win may well still his rescue of it. He will allow the
client to stay at the level of vague generalities' and
conclusions rather than forcing him to deal at the level
of inconvenient fact. When he sees.a contradiction, the
lawyer will brush it aside “ahd qu1ck1y forget it rather
than confronting the client.

To learn the truth from the client, it is of utmost

importance to neutralize your own conteniousness. Put
partisanship aside for the moment. Initially adopt the
stance of a judge or reporter’ and concern yourself with
"what happened.” Become the advocate only after vyou

have learned the basic facts; only then concern yourself
with figuring out why the client should win no matter
what happened. Expect a little rain. People will come
to you generally because they have had a quarrel. Only

.in comic books and far away galaxies do the good and bad

neatly divide for combat. In other words, you are well
advised to suspect that the beautiful .princess s1tt1ng

.across from you did something mean and- petty which in

turn aroused the forces of evil and darkness against
her . (If the forces of evil and darkness are sitting
across the desk, you are well advised to get your, fee
"up front".) : . :

Now a few more words on the vices of leadlng, con-
clus1onary discourse, and the failure to confron

B. Av01d leading the client

Note b« you ask question is very important:

"Robb:~: [ need to khow exsétly what theapresident

of ¢ .  +aid to the president of Ford. Try to go
‘back + -Hur mind. You are standing there,. they
are taliking. Tell me everything they. sald, even if

you don't th1nk is 1t important."

—

"Ckay. What else was said?2"

"Did they talk about charglng the same pr1ces7"

"Look, do you want to win this case or lose7 If
the guy from G.M. sald, “Let's get together on the
matter of prices!, you stand to win upwards of 320
million dollars. Now, what did he say?"

Occasionally, it will be impossible to objectively
gather the facts. Truth is often elusive. Assume it is
important whether the client was drunk at a partlcular
point in time. As the degree of intoxication is not an
objective fact, the client will honestly recall his
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state as more or less intoxicated depending on his, per-
ceived interest. In asking a cl.ent to relate the de-
gree of intoxication, the lawyer cannot frame a neutral
question--no matter how it is phrased, it will lead the
client in one direction or the other. Try it. If the
client is to be lead in any event, best to lead him in
the right direction.

_C. Deal in facts, not conclusions

Many beginners never get their client beyond a
series of ultimate conclusions:
£+

"Before I shot, the victim was approaching me hold-
ing a meat axe in a threatening manner ."

Only in appellate reports can such sloppiness be toler-
ated. Was the victim walking or running? How far was
ne when you first say him? When you fired? Where ex-
actly were you standing and where was he? 1In which hand
did he hold the meat axe? Was it raised or lowered?
Which way was the blade pointing? Was anything said?
Exactly what and at what point in time?

Inconvenient facts hide in vague conclusions.

If you are dealing with a case in which specific
fact configurations are Kkey--self-defense, misrepre-
sentation, the intersection collision--take the necessay
time to develop the facts. And it will take time.
Probably the best way is to have the client relive the
situation: S :

"You have just entered the store. I want you to
see yourself walking in.  What did you do right
after you went in? Tell me as.much as possible."

D.  Coenfront the client where appfopriate——
The other side will

' How to probe without alienating the client? One
device: "What does the othzr side say about this?"

What 1f the client persists in an incredible story? It

depends on your personality. If you do not like direct

confrontation--"I don't believe you"--blame it on His
Honor--"The Judge won't believe you." As developed 1in
the chapters on problem solving and negotiation, it is
absolutely essential for you to learn the unfavorable
aspects of the case before being surprised by the other
side.
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dents.

IV. Giving Advice

Te first impulse is that of all decent human
beings--"Everything will work out fine." It is somewhat
overpowering when a fellow human being suddenly treats-
you as al'‘prophet.' Many of your clients will-be desper-
ate and the urge to reassure them will be extremely
strong. Be cautious. First, it may be that "everything
will not be fine" and then you are in a fine kettle of
fish. Second, your easy reassurances to a deparate-
client may indicate to him that you either don't under-
stand the problem or don't care about 1it. Third, ¥you
may_ be creating a dependency relationship which, al-
though flattering to you, does 'mnot advance the long-
range interests of the client.

Make it clear that you are to help the client with
his¢ problem, but that you are not to assume total re-,
sponsibility for 1its outcome. The client and the law
are also responsible parties.

As to giving legal advice, only on rare occasions
will you know enough law to give legal advice during the
first interview. Some beginners feel that clients "ex-
pect" something profound at the end of the interview.
Lord knows, that's what they wanted in law school. But
don't be embarrassed into saying "something". Only on
the rarest of occasions does a client suddenly rip off a
fact mask, exposing the dreaded countenanc of Law
Professor Quibble Weaver.

Bad legal advice comes from the pressure to "say
something.? Good advice comes with reflection. Why not
"This is an important case and I'm sure that you Won't
want something off the top of my head. I will have to
do some research before I can fully advise you."

Related to this, actually read the documents your
clients gives you. Again, resist the presgure to pu.
them down and ask another question. "I want to _read the
complaint. It will take ten minutes. Why don't you get
some coffee."

When you do give advice, be certain- it's urder-
stood. We have developed a rather rarefied vocabulary.
Few laymen really know, for example, if they want their

“for tune to past "per stirpes." Many beginners realize

this and drop legal jargon when explaining things to
their clients. Alas, then they talk like graduate stu-

;



V:\\ The Psychological Dimensions
Y . 4

Much of the advice so far as stemmed from an as-
sessment of the psychological aspects of legal intepge-
viewing:

t

--Your “desire to ., win causing you to lead your
client and overlook the weaknesses in the case.

--Your desire. to come across  as a professionél
causing-you talk rather “han listen and to advice
rather than reflect. ‘

~--The client's anxieties concerning the interview
and his general legal position as triggering some
routine remarks on your part.

--The ¢lient's reluctance to talk as requiring more
than the whispered assurance that everything is
privileged.

Many works on legal interviewing stress the deeper
psychological aspects and talk of ‘such things as "trans-

ference" .and "Jungean Psychoanalysis." I recommend
these works as giving you a fuller appreciation of the
process. Here 1is something more "down home". Three
topics: "Your . client", "You", and "The. Interview
Dynamics" . ‘ i .
A, Your client ' R
— Your client is more than a "torts" or "contracts"

‘problem. Like you, he has occasional headaches, played
dodgeball when he was young, and doesn't like thinking
about getting old. ‘Unfor tunately many lawyers view
themselves merely as.technicjans: —

Question: "Mr. Jones, you told my secretary that
you want a divorce. Is- that correct?"

Answer : "Yes."
Question: "Howilong have you lived in this state?"
Answer : "Two years." 5

I .Question:. " Do you-&ant custodyldf the children?"

. N\

To gelp your client as- a pebson, you must come to
know_him as a person. Consider not only the case but
also the person. Before he opens ‘your door, you can
know quite a bit. ) "o :
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a. He is anxious' enough about a problem to seek
i help. (Your anxiety in asking the right ques-
<%  tions, 1in coming across professionally, is
4 pale in comparison).

b. He has chosen to seek help from an attorney
rather than someone else, i.e., a minister or
relative. He has characterized his problem as
legal, or seeks a legal solution. Perhaps he
has sought help unsuccessfully from gthers.

c. He will have some emotional respohse to the
fdct that he is forced to seek ald—-perhaps
humlllatlon, perhaps anger .

Even before you “meet your client, "and continuing
throughout your relationship, take an interest in him;
ask vourself' questions about him and his situation: By
this. I am not suggesting that, you should become his
psychological counselor or confessor. That role sug-

gests substantial ‘ problems in terms of compe tence and

client expectations. What I am suggesting is that the
more vou know about your client's total situation, the
meo > 'ikely you will be able to render effective legal
' ‘*ance and surely, if you realize that your di-
..¢v- c¢iient, the person sitting on .the other side of
the desk, may very well be on the edge of despair, your
first question will not be:

"How long have you lived in the state?"
B. You

Here simply the realization that you aren't as ob-

jective and cool headed as you think you are. We have

already seen how your desire to win may skew the story
you will hear. So too will - your fee11ngs about used car
salesmen, welfare workers, smokers, people with gold
teeth, -liars and bleeding hearts. Realize that two
lawyers can interview the same person and hear essen-
tially different stories.

What can be done about this? First realize in the

" abstract that you have prejulices and blind spots which

will affect how you define and solve Your ‘client's
problem. Second, try to realize what these actually
are Become aware of yeur reactlons to people and situ-
ations as you experience them. (How do I feel about
this - person? About this particular situation?) Ask
yourself why you are reacting the way you are. (What is

.making me tense? Why. am Irsusp1c1ous of that person’)

By questioning yourself you can discover Your precise
prejudices as they apply in a particular case. With
this knowledge, hopefully you can correct for them. 1If
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you denerally tend toward compromise, ask yourself in
the particular case if you are sacrificing the client's
economic or legal rights in the interests of reducing
conflict. Again, if you realize your negative reactions
to your client simply skei from his accent, try to pre-
tend he talks like us "normal folk".

I'4l

C. The interview dynamics

An interview is mofe than the transfer of informa-
tion and advice.. Fear: and expectations, yours and the
client's, are being reinforced or lessened. Both of you
are forming opinions--is the lawyer someone I can trust?
Will he withhold help if he Kknows the whole story? Is
he concerned with my problem? 1Is -the client telling me
that truth? Am I creating a good impression? 1Is he the
kind oxr person who will follow advice? )

>

Be aware of developing and changing attitudes. 1Is
the client expressing hostility? If so, what 1is -the
cause--fear of the legal process or embarrassment in
seeking legal help? Does the client appear tense? If
so, is it due to the nature of his problem or the nature
of the interview? Dodes the client appear to be openly
discussing the problem? Does he seem to understand what
you are saying? Does he seem to accept or reject it?

The basic notion is to occasionallw =tep back dur-
ing the interview to see how it is goin- . The assump-
tion. is that you will learn something oi your client,
and of yourself, that you otherwise might not.

COUNSELING

-

I, The Client and Lawyer as Fellow Humans

Realize the humanness of your client. We lawyers

tend toward .the abstract. And that creates problems for
our clients and for ourselves.

Candor forces the admission that much of the prac-
tice of law. is routine and lacks intellectual challenge.
Candor also forces the admission that we can delight in
the discovery of our own cleverness only sSso many times.
Even that becomes a bore. So what is.to sustain you in
- your long years of practice? Money? Booze? More hope-
fully, a keen and lively interest in your clients and in
the great and small dramas they bring to your office.

How to develop such an interest? BAllow the client

the richness and complexity of his humanity. Do not too’

a
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quickly stuff him into ‘the "torts"™ or "contract" bottle.
Elsewhere in this book I have suggested some of the
techniques. Be non-judgmental and allow emotions 1in
your law office. Permit the client the time fand space,
to think through his predicament; encourage him to break
through his gonclGsionary grunts--"I hate -the bastard,
sue"-~to reach the specific factual irritants. It is at
this level that creative solutions will be found.

Using the techniques of professional " counselors,
such as "active listening®, you will encourage your cli-

ent to communicate his ‘true fears and expectations. Not

only does this allow you to better serve him, but it al-
so makes him and his predicament more interesting, more
compelling, more human. This 'is what gives you sus-
tenance as you plow through those mountains of form
books which constitute the practice of law. '

In client counseling, you should also‘ recognize
your own humanness. In part, this will mean a realiza-
tion that the model of the lawyer objectively presenting
the client alternatives is flawed. Your own expecta-
tions, fears, and desires will skew the process. More
of this later. Here the simple notion that, as you are
human , you and what you do are quite important.

Lawyers, when thinking in terms of counseling,
naturally turn to the literature of professional counse-
lors-phychiatrists, psychologists, and social workers.
While these professions have much to offer us, realize
that the practice of law if fundamentally different. We
are not mere listeners, we are actors. In the Chapter
on ethics, you were warned of the danger of allowing
yvour ethical being to fall in the name of "client loyal-
ty" . Here the threats are "nondirective couseling" and
"client -autonomy". You are a .moral actor and are re-
sponsible. If your client wants you to dc something you
feel morally repugnant, assert your own humanness and

.object. If your client is about embark upon a foolish

or unethical course, do not let the teachings of Carl
Rogers hold your tongue. OQurs 1is a different profes-
sion.

I1. The Lawyer as Educator

In counseling, you are an educator, not a decision-
maker . Your job is to present the alternatives and edu-
cate as to their ramifications. The client decides. 'A
counseling session is successful to the degree that the
client has increased 'his understanfiing of his predica-
ment. o
. .

Two points concerning the role of educator.. First,
it is not enough to know only the "law". ' Often your ,

i
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client will have a problem that the law cannot solve or
one that can be solved better elsewhere. Acquaint your-
self with community resources--—-usually the United Way

will have a booklet listing services available. The .
need to know community resources stems from viewing your °

client as a person rather than as a case. You have
accomplished 1little if you limit your role to beating
the marijuana charge when you know your client is
exper imenting with hard drugs. Unless you encourage the
client to get help for this problem, likely your next
contact with him will be in a felony holding tank.

The educator does more than present factS~and ex-
per tise—-in the legal context, the legal options avail-
able and the assessment of their likely outcomes. The
educator has another extremely important function: in
the words of the famous German sociologist, Max Weber,
the job raising "inconvenient facts". To the tradition-
al. educator, this means raising the problems and pit-

/’falls inherent in any belief system, in the case of a

Lawyer, those in any course of action available to the

lient. It.lS the role of the devil's advocate: you
should force the client to ¢onsider the unpleasant side
of his choices.

_+ Often you will find yourself forced into the role
of devil's advocate by your client's unrealistic assess-
ment of his position. When you meet .your first criminal

~ defendant in the county jail, you are 1likely to be

greeted with:

"No sweat counselor. We'll beat this one. Why my
cellmate tells the of this dude that beats up a cop
and walks after three months's local time. And all

I did was j,ab a purse. And not only that. The

cops didn't yive me my rights. That- will spring
me. Besides I want to sue."

Or your firSt'persohal injury client candidly confesses:

"Even though it really hurt, considering the
$100,000 I'm going to get, I'd stub my toe again." s

~ There is an understandable tendency to beg off the
role of devil's advocate. No one likes to rain on some-
one else's parade. )
"you're facing a. ‘ser ious charge. With your record,
if convicted, you're facing probaBl;r a- year . I
don't care. what your cellmate said. And the fact
that the police didn't advise you of your rights
Aoesn't mean a thing unless you confessed or made
jomaz ing admissions. Now, let's get down to
cases "

6
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"pPeople read a lot a crazy things about huge jury
awards. The law is, however, if we can prove that
your injury was caused by the other person, you
will be entitled to the amount you were harmed.
This will be up to the jury to decide, but it will
be nowhere near as high as you seem to think."

When people come to you with a problem, your first
instinct is to reassure them that everything will work
out. But don't do this by agreeing with them that their
situation 1is good. Reassure them by convincing them

.that, no matter how difficult their problem, you will do

your best to help.

Iet us now shift to the problem of counseling the
client as to a given course of.action. Your job is to
force the client to appreciate all of the implications
and inconvenient facts involved. What are they? Binder
and Price, in their fine ‘book Legal Interviewing and
Counseling: A Client-Centered Approach, point out that
each, major legal decision (to plea, to settle, to liti-
grte) may have implications in at least four areas.

1. Legal.

2. Economic.

3. Psychological..
4.  Social.

As Binder and Price suggest, approach client coun-

"seling with this scheme in mind. Before the counseling

session, write the four areas of concern on a piece of
paper and, under each category, list the relevant con-
cerns. Much of this work you will have already done in
your initial evaluation of the case. In the Chapter on
Negotiation, you were urged to consider collateral fac-
tors which will. affect the worth of a case--the costs
and ordeal of trial, the effect of publicity, the "risk"
factor im litigation, the importance your client or his
opponent attaches to the vindication of certain princi-
plexz. These considerations now convert into the four-
part .counseling scheme. Your evaluation of. the case
also focused on the question likely to be paramount to
the client in the counseling session: "I1f we fight,
what are my changes?" On how to make these assessments,
again consult the Chapter Sn Negotiation. _ '

Go over the list with the client. . Obviously, he
will have much to add by way of specific points to con-
sider. It is his psychological state, after all. Re-
call, however, your devil advocate role: clients will

€
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often overlook the unpleasant: "How will you feel in
three months about settling? Might you regret it?"
.
Llstlng by category provides both you and the cli-
ent a way of approaching the decision- maklng problem
After complete listing and thoughtful discussion it is
the client's decision.

Often the client will want you to make the deci-
sion. 1In some Situations, this is proper. For example,
a busy business person may not wish to expend the neces-
sary time and delegates the matter to you. -~ In other
situations, however, the client will want you to decide
because of his own insecurities and 1nab111ty to take
responsibility. Be warned: these are o6ften the, same
clients who will bée dissatisfied with any decision; best
if they cannot blame you. Do what you can to keep the
ball in their court: '

"Jook, it isn't me. I'm not the one who was in the
accident.  I'm not the one who will wake up three
months -from now and wonder whether I would have
done' better by going to trial. You're the one and
it's your decision."” ‘

Despite such ploys, some clients will continue in their
refusal to decide. 1In that case, as not to decide is to
decide, you might as well. Perhaps it would be well to
dictate a memo, for the client's signature, reciting
your repeated efforts to secure a decision from the cli-
ent. It will help when the client storms into your of-
fice, three months later.

A final word concerning  the lawyer as educator
analogy. To the teacher, the commandment : "Teach,
don't preach". Present "facts", don't preach ideology.
or belief systems. The student autonomy model., however,
is faulty. Facts are not value neutral. In teaching
"facts" one must select and empha51ze and in doing so
one is preaching a certain way of viewing reality, in
other words, a certain 1deology. Jerome Bruner, the
noted educator, points out that education is a powerful/)

" agent of control as it shapes people's concept of the
world and, once this is done, "we can safely leave their
actions to them--in the sense that, 1if they believe
themselves standing before a precipice, they- will not
step over unless they intend suicide." (Bruner, On
Knowing, Essays for the Left Hand, Harvard University
Press, 1962.)

So too with client autonomy. The possibilities for
manipulation are great. = The way -alternatives are
presented are likely to determine the outcome. ‘The
manipulation is often unconscious. Does your assessment

163 P




54

that his chances are "good" sprlng from your de51re to
galn trial experience, to punish the opposing lawyer, to
impress your superior? And to what degree does your
assessment of the client's situation turn on vague un-
verified feelings you have on such matters as what it is

"like to be in jail, to be in an automobile accident, to

testify at a trial? Probably a great deal.

To save client autonomy, you must do more than
simply allow the client the final Yes or No--"Now,

you're sure this is what you want, isn't -it?" First,
become consciously aware of your own feelings. Ask what
would you decide if you were the client. This will
force you to realize your own preference. End then

raise the "inconvenient fact" on yourself: Why did you
decide the way you did? Second, attempt to ,rest your
assessments on facts, not on vague feelings. For exam-
ple, the probation department wants to 'send your client
to a "Boy's Camp". Don't rest your assessment of this
turn on whether you saw a "boys camp" as presented' by
Disney or one starring -Cagney. Instead, visit the
place. .

The final method of protecting the goal of client
autonomy is to be committed to it. It is not self-
evident. ~“After all, you have spent three years, and
tough years at that, being trained to balance, to weigh,
to decide. And, now someone is attempting to convince
you that some plumber can make better decisions’ than
you., Why, he didn't even' get -into college, much ‘less
law school. o .

_ The rationale goes to the matter of competence.
Take a case from medicine. The patient has cancer and
the doctors say that without extensive surgery there is a
90 percent chance that the patient will be dead within
the {edr . The patient declines surgery, pointing to its
cost and -pain. - The patient further states a desire for a
natural , dignlfled death. . Perhaps we would choose dif-
fecently. But we don't face the dilemma. . The value we
attach to the various factors is differeat from that ‘at-
tached by the patient. Had we,lived the patient's life,
we would know his éxperlences with' pain, money and death.
Knowing them, we would likely choose as he did; we must
respect his decision if we are to respect our own.

A few more words by way of sermon. The person sit-
ting across from you is not a law school exam, something
to .bé solved cleverly by some third person's criteria.
Help the client solve his problem, for his benefit, not
for yours. The client, .not you, lives with the decision.
Remember, it is the client's case, probably his only
case .- ]

Who knows? You may get another client.
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LEGAL INTERVIEWING AND COUNSELING: COMMUNICATION AS PROCESS

-

David B. Hingstman '
/

may use to digqualify my attempt to speak for the communication pro-=
fession. Befbre arriving at Northwestern University, I labored for two
years as a neophyte lawyer for a large 'Wall Street' firm in New York
City. Although young lawyers at such firms are séldom trusted to' do
what most attorneys think of as "interviewing and counseling," it might
be said that my perceptions of the ways in which other lawyers did them
have destroyed my objectivity, my scholarly defacbment. Even more
damning, the audience at this conference may be denied the spectacle

of a pragmatic attorney and an idealisticncommuniéation theorist at
loggerheads over mutual mi understandings.

At the :E}sgt, I must confess to a conflict’of interest that you

Rather than following lawyerly instincts to deny that the
conflict of interest exists, /I am swayed by my rhetorical instincts
to persuade you that the conflict of interest is, in fact,.beneficial.
For I believe that much of what the communication profession has to
offer attorneys in the way of advice and research capability lies in
making existing prescriptions‘for legal interviewing and counseling e
conform more closely to the realities of the situation that faces both
lawyers and clients. Implicit in this view is the idea the communi-
cation between lawyer and client affects and is affected by their
personalities and the working environment. Our profession would
criticize strategies of interviewing and counseling that fail, in one
way or another, to account for these interactions. On behalf of the
communication profession, then, I will critique present views of what
lawyers should be doing when they interview or counsel clients. On
behalf of the legal profession, I will ask what the communication
view would do differently. Through the exercise f my dual roles and
with good fortune, I may be able to piece togethez a "communication
expert's" model for legal interviewing and counseling.

3
A CRITIQUE OF TRADIfIONAL PSYCHOLOGICAL THEORIES

As you perably gathered from the preceding presentations on this’
program, the world is hardly clamoring for a 'new theory of legal
interviewing and gounseling. The explosion of interest by legal
educators in developing clinical law curricula has triggered a flood

. of articles and books on these subjects within the legal publishing
. field. These publicécions vary considerably in the force and source
of their recommendations. '

Some are very down-to—earth andfbracqical.ig their .tone,
promising the. reader only the essential strategies gleaned from years
of hard-earned experience by legal professionals.1 Others apply
theories of human personality abducted from the cognate fields of
motivational psychology,2 Freudian psychotherapy,3 and even Lewinian -
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field theory.A These readings place more of a demand upon the reader to
make connections between the abstract principles and the concrete
strategies. Although a member of the communication profession shou.d
blush at the thought of criticizing others for taking leads from psycho-
logy, discussion of the appropriateness of a particular theory to the
analysis of the problems_involved in interviewing-and. counseling is
scarce. Perhaps discourse on these subjects among legal scholars has not
reached the winnowing-out point where writers feel it worthwhile to
argue the merits of the underlying theories. Tn any event, these
diverse theories share a common orientation that 1is deserving of closer
‘examination. They all tell the lawyer what (s)he should bé doing for
(and to) the client and cite disapprovingly examples of deviations

from the ideal.

One is struck almost immediately b& the schizophrenic views these
theories hold about human nature (to borrow from Freud again). The two
parts of the syndrome may be labelled "lawyer" and "client." In most of
these surveys, the "client" is an irrational bundle of needs to be
gratified and fears to be purged. If the lawyer could only discove: what
deep-seated drives or repressed desires are controlling the client's )
‘behavior, (s)he can channel these impulses in a direction that makes the
lawyer's job of legal analysis easier and that allows the lawyer to ease
the traumas of the client as well. As an overwrought person, the~client
cannot be trusted to provide an objective version of the relevant facts
in the situation. The lawyer must filter what (s)he hears through
several perceptual screens. It is not surprising, I think, that the
paradigm case for legal interviewing and counseling among these theorists
is the prospective divorce client. .

The other persona iw this inner drama is the "'lawyer." The lawyer
has all of the best qualities of the professional thinker and therapist
rolled into one. (S)he is single-mindedly devoted to the realistic pursuit
of the client's interests, whether that means legal action or, some non-
legal solution to the client's problem. While interviewing a client, the
lawyer should have no difficulty detecting and channeling the irrationality
of the client's ideas back toward reality.5 . Unlike the client, the lawyer
can always be counted on to exercise reasoned judgment untainted by
interference from irrational impulses. Any drives or desires have been
suppressed for the duration of the interview or counseling period.

But the lawyer is more than just a rational pérson. (8 + is also
an understanding therapist. Although the attorney is not expe."ed to
arrive at a counseling session with small notepad, pencil, and emptvy couch
at hand, (s)he is expected to react unemotionally to the psychological
whorls and eddies of the client's persona. One skill of the lawyer/
therapist 1s the ability to collect enormous amounts of information about

"the client's state of mind from observation of behavior as well as the

" understanding of all of the psychological implications of the legal

framework as the clieunt perceives them.® This is not the garden variety

-of interpersonal perception. Perhaps law students can be required to

obtain joint degrees in psychology, as some scholars have hinted. But

even such learning does not get the lawyer through particular interviewing
and counseling sessions. (8)he must be capable of a level of insight

fully equal to that of the best psychoanalyst. Goodpaster gives a thorough
description of what the lawyer must bring to the setting:
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"These observations have significan® implications for the
training of attorneys. They suggest that to be effective,
at least in dealing with others, attorneys must be subtly
trained to recognize emotion and to draw reasonable
inferences about its meaning as it appears in given contexts.
At the same time, the attorney has to have the ability. to
assess his own psychological impact upon those with whom
he is dealing: He must have a sophisticated awareness

of the nature of human influence processes. He must be
able to interact with others while at the same time being
aware of the psychological effects of the interaction

process, both on other and on himself."7 A

This is a tall order. If the expert in legal interviewing and counseling
invokes this formulation rigorously (rather than exhortatively), lawyers
must analyze themselves and their clients, while maintaining a-metatheo-
retical position on the process of interaction as a whole.

Consider for a moment a compositeygpicture of the "lawver's"
persona. This lawyer keeps a neat desk, for a sloppy desk can only mean
a sloppy mind fraught with emotional perils. This lawyer handles only
one client at a time, or at least is able to block out thoughts about
other ,matters while dealing with a particular client's business. This
1awyer doesn't mix thoughts‘ with emotional concerns about personal
mattbrs while on the job. This lawyer doesn't let her feelings about
the client as a person interfere with the working relationship and the
reasonableness, of her statements, decisions and actions during interviews:
and counseling. This lawyer, in short, would never need a lawyer.

Compare this image with the reluctant testimony of a partner in
practice at a firm in New York City. His opinions were solicited by
a new professional gossip sheet: ‘

L 3
"The best lawyers I've seen are the ones who deal well with

.chaos, who thrive on ambiguity. Things swirl around their

desks in great disarray: The deal is aborting -— no one's

reachable by phone —- the wife calls with scary news about

the kid's fever —- the secretary needs to leave early --—°

and the, lawyer is handling it. ~He hasn't panicked; he's

.not screaming; he refuses to get side-~tracked by trivial

concerns.

I can do that some days. But there are other days
when the frustrations seem to overwhelm my capacity to
function. Item piles on item; the phone never stops;
you put out one fire and two more are lit; everyone you
don't want to talk to wants to speak with you at length,
while everyone you want to talk to is out and you
wonder why you d1q2\i~i?g for optometry.’ .

- ¢
4
The problems faced by this practitioner would seem to leave him in a
psychological state closer to that of the "client" persona than that of
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the "lawyer." Even if' the state of mind represented by the "lawyer"
persona is one that can be assumed under the best conditions, it is
‘unlikely to be available to the attorney under the conditions outlined
above. My own experience fell far more often in the frustration
category than in the mode of fresh exciting opportunity, An attorney
who does not share these kinds of experienﬂe probably does not make
very much money.

How do we account for the schizophrenia of many of the psycho-
logical theories of legal interviewing and counseling? We might be
tempted initially to invoke the oldsadage "Physician, heal thyself,"

But the question has more complexities than a one-~sentence challenge

can muster. It has somcthing to do with the passage between diagnosis
(explanation) and advice (evaluation) in those theories and the epistemo-
logical assumptions that must be made to persuade others of their
usefulness.

LSNPS

i

The "client" persona emphasizes the ecxplanatory power of sub-
conscious desires and needs in dealing with deviations in behavior from
what we see as '"normal" or ''rational." But these desires and needs must
not be so powerful as to impede the person who acts upon the client to
bypass or treat the conditions that produce the unexpected behavior.
When the discussion shifts from the problems of the client to the respon-
sibilities of the lawyer, the view of human nature alsolshifts from the
boiling kettle of desires emitting occasional whiffs oflrationality to
the cool cup of reason.from which emotions will séttle or be strained out.
If attorneys could not claim this presumption of reasonableness, there
would be little use for a theory that puts all of its.apples in the
basket marked "a better frame of mind" as the best way to improve
communication with clients.

The lawyer persona, then, is a confidence-building device. After
warning the atteorney about the possibly bizarre behavior of some clients
and the stubbornness of the drives that impel it, the psychological
theorist reassures the attorney that (s)he is of .sound mind and merely
requires the occasional guiding light of self-knowledge or professional role
to gain control of interactions with clients. The turn from irrational
client to rational lawyer enables the lawyer to believe that conscious
effort to discover and control drives, whether in oneself or in others,
can allow a person to achieve a partlcular state of mind. By invoking
that state of mind before discourse, the lawyer gains a tool for|cbmbing
more facts out of a discussion and building, confidence and repose within
the client. For all of that, nevertheless, the curve between client and
lawyer personas is tight. Pgsychological theorists must Fresent some art
that justifies the claim to the lawyer persona. This "art" becomes the
pattern for the-theorist's recommendations in interviewing and counseling.
Consider some of the-means by which these theories negotiate the turn
and angwer the lawyer's nagging doubts. . -

i
v

The most common of the steerihg mechanisms may be'the penetrating
light of self-understanding. Irrational drives and desires mgs®be most
effective in controlling behavior when they remain unconscious. To gain
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control over these drives and desires, the individual must allow the
unconscious mental activity. to enter the realm of the conéciOus. Once
there, the unconscious thoughts can be analyzed to recover, attitudes

and feelings that have been suppressed. If this notion sounds familiar,
it should -— it is the technique of psychoanalysis. Several aspects

of the technique show up in the literature of legal interviewing and
counseling. Some applications of it are so straightforward that they
seem to have been composed by crossing out the words '"therapist" and

"patient" in other articles and inserting ''lawyer' and "client. "9

The lawyer's first step toward self—undérstanding is to acknowledge
the existence of unconscious reactions toward clients. In doing so, the
lawyer takes a risk because of the psychological defense mechanisms
that repress awareness of those urges. By reflecting on past behavior
and feelings and by observing her own reactions in-role-playing, she
can become sensitive to biases dnd self-distortions. Eventually, the
knowledge gained through these methods can permit the lawyer to
anticipate and alter inappropriate responses to client statements and
actions.l0 The lawyer may be so successful in detaching evaluation of
behavior.from the control of unconscious drives that (s)he will notice
the development of emotional reactions during the interaction itself.
Detachment permits both the assessment of the justification of such
reactions and the reduction of the intensity of the emotions.ll What
does the lawyer do if (s)he continues to be unsuccessful in ach1ev1ng
detachment? GO see a better therapist'12

In the second stage, the lawyer applies what (s)he has'learned about
her own psychodynamics to the understanding and analysis of the client's
‘unconscious drives. The interview and counseling sessions offer the
perfect setting to help the client remove psychological blockages to the -
disclosure and realization of the client's interests. As Watson argues,

"/i/n my experience of working with and observing lawyer-
interviewers, it has seemed that the single most important
cerror they make is to fail to try to understand why tf-
client is engaged in the struggle which brings him to
counsel's office. This 'diagnostic' mind-set is often
crucial to the selection of a strategy which will
effectively sorve the client.'13

in this piece of advice is buried the notion that a-¢lient. must be under-
going some type of psychological struggle if (- ““e is consulting an
attorney.

Lawyers should use the interview to accompiish, the following tasks:
overcoming resistances to disclosure, dlscoverlng the emotional and
motivational factors underlying the client’s problem, and utilizing the
occurrence of transference and c0untertransference of »erceived gualities -
between lawyer and client to move toward open, helping relationships.

The counseling procedure represents an extension of Lhe psychological

goals of the ini=wview for the lawyer; ". . . to des:vibe a counselling

. process meticulcusly would bring us very close to a s:udy of the

psychotherapeuti: process."15 "Rather than using his knowledge about resis-
tances, drives and transferences passively to enrick ihe yifeld from the
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interview, the counselor lawyer intervenes actively with the help of
these principles to direct the client toward the relief of the client's
internal struggle.

In the psychoanalytic perspective on legal interviewing and coun-
seling, the mere cultivation of self-awareness is enough toO produce a
chain of events that allows the lawyer to control her own instincts that
interfere with the goal of assisting the client and to discover the means
af releasing the bgrriers within the client's personality to the rational
resolution of the client's legal difficulties. Notice that one conse-
quence of the grow.n of selfrunderstandihg is the legitimation of ‘the claim
to the lawyer's persona. The attorney moves away from the client's
persona when self-recognition leads to self-control and then to under-
standing of the other's sutir~-tivity. Notice. as well that the defini-
tion of a "legal problem" - «urounded in the nature of the client's
persona. Some situations -v.strate the attainment of a desire because
they trigger psychologics® :efense mechanisms that unconsciously inhibit
the client ¢rom finding a solution. The work of the lawyer is to adapt
legal methods to the ‘removal 'of these blockages.

Could anyone object to thie characterization of the lawyer's task?
Our harried attorney might have a few qualms about this approach. Omne
would be that the psychological training involved exceeds the capacities

- of the attorney. No law student or legal associate could be expected to

master and renew acquaintance with legal principles and the subtleties

‘of Freudiap psychology Nor is there time to go through extensive self-

analysis. The theory does not tell us how much the lawyer must know before
he truthfully can be said to be helpful to himself and to his client.

It may be that in this case a little knowledge is a dangerous thing. The
attorney may develop misconceptions that twigt his interactions with clients.

Perhaps a more vigorous challenge would be issued when the busy.
attornry remind=d us that:the exigencies of the particular situation in
which tin: attorney finds herself interviewing or counseling a client may
break down the fine structure of psychotheraneutic awareness. One of the
virtues of psychoayalysis is that the psychlatrist can develop through

. contemplation over e a complex picture of the. therapist s and the

patient's psycholo al makeup. That is the psychiatrist's job. But
studies of helping havior by lawyers have shown that the conditions under
which therapeutic~relationships can arise with clients are far more
adverse.t Interruptions by phone calls, other attorneysg, and other
clients could destroy the fragile psychoanalytic signals that the attorney
seeks to detect. Irritants in the setting could also destroy the
detachment that permits the attorney to evaluate and control her own
behavior. In genexal the psychoanalytic model's emphasis upon the internal
aspects of human motivation neglects the disruptive effects of the
environment uporn behavioral intentions. Ohte again, there is no
guarantee that a partielly successful effort at psychological awareness
will benefit the attorney or the client. .
A oo ~
Our attdbrney demands one final werd. Suppose that the lawyer's clients

do not fit comfortably within the "client' persona. What does psychoanalytic

awareness have to offer in this case? Surely it is unrealistic to claim that
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all legal problems can be attributed to frustrations of an internal drive
state by a defense mechaunism. The pervasive influence of society and the’
environment upon our affairs can lead to situations where, through no fault
of our own, bur expectations within some relationship are vinlated in a
way that the law can redress. A lender, for example, may find that a

debtor has skipped town. Or a pedestrian may be run down by a ‘negligent
‘cabdriver. Although it is possible to reformulate these problems so that

they reflect the interaction of unconscious desires and defense mechanisms,
such a characterization does nothing to improve the lawyer's understanding
of how to conduct intervioew or counseling for such clients. Indeed,
modifications in procedure that reflect this interpretation of the client's
motives may reduce the attornev's effectiveness if the client, perceives

the attorney as unrealistic -r manipulative. The psychoanalytic method
may be useful when the clienrt i's known to be involved in a situation laden
with stress, such as divorce or a major crime. But its application beyond
thes¢ settings can be called into question.

We have surveyed some of the weaknesses of the psychoanalytic
view of counseling and interviewing. Perhaps in response to these
problems, other psycholggical theorists who wish to. retain the focus
on state of mind strike(out in a different direction. They avoid as
much as possible any discussion of "deep" psvchological conflicts as the
geqe51s of unusual behnvior. Rather, they employ motivational psychology,
whi:ch describes a group of drives or needs that are inferred from
observed patterns of behavior in the aggregate. People act or refrain
from acting to fulfill these needs. For the lawyer, the client's needs
are the directy cons@quence of the reasons for which legal-assistance is
sought. By t;&ing inventory and molding procedures accordingly, the
lawyer can bend the client's behavior toward congruency between the
client's needs and the tools available to the lawyer. If the client
must rebuild self-esteem after damage from another's defamatory comments,
for example, the lawyer can put this knowledge to good use in reassuring
the client about the basic soundness of her character and perhaps
convince her of the boost to self-esteem that would be more likely to
follow from a retraction than ftom 3 messy and costly lawsuit.

-

The motivational model disclaims the charge of schizophrenia in a way
different from that of the psychoanalytic view. It says that the difference
between client and lawyer in needs and goals has nothing to do with
comparative rationality or irrationality. Indeed, the whole idea that
someone wous:: label the choice of ends‘by.a’ person as '"rational or
"irration:i' in preposterous, because the person does not choose needs and
drives. MHaitbner, our ends are formed within the framework of our social

roles through which we fulfill our needs and drives. The lawyer's ends,

then, are not those of the :lfent because their social roles are distinct.
The lawyer's role is to heip the client realize ends through rational (legal)
means. This is how these theorists define rational behavior:

"People behave 'rationally' if. they follow the probabilities as
they see them by considering the consequences of alternative
actions, establishing a preferential order for those conse-
quences, and choosing the course of action most likely to lead
to the preferred consequences.'17
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To protvct the client's interests, the lawyer must understand the rela-
tionship between needs and role perspectives and adviseythe.client apim \
the available means for fulfilling needs through the legal system or

about the likelihood that certain consequences will gﬁSUe from particular
courses aof action.l® 1In sum, the "lawyer' and "client' “personas in this
theory are nothing more than a useful device for dividing up roles and .
extablishing the responsibilities of the lawyer. They are descriptive

rather than normative tools, training models instead of medical diagnoses

for self-analysis.

How does the attorney figure out what the client's needs and drives
are? The lawyer's goal within the professional role is to get the client
to participate in the interviews and counseling sessions. The relevant
question, then, is clear: What motivates clients to participate in or
withdraw from these encounters?19 Binder and Price assembled a list of
seven factors inhibiting participation,(ego threat, core threat, role .-
expectations, etiquette barrier, trauma, perceived irreleggg;yT/ana/need
to talk about other subjects) and five factors facilitating participation
(empathetic understanding, fulfillment—of’éiﬁécﬁalions;*recognition,
‘altruism, and extrinsic rewards). The lawyer should either overcome Or
introduce these factors into the interview or counseling session to
stimulate maximum participation by the client.20 ‘

What happens if the client has conflicting needs? ‘These conflicts
can be cxpected. Indeed, those theorists who employ Lewinian field
theory to describe motivation see the behavior of the person as the result
of a dynamic equilibrium between competing psychological forces that can
be added, removed, realigned, strengthened or weakened by external events
ov agents. ". . . /I/t may be said that lawyers get things done in their

interactions with others by changing the psychological forces in the

fieid of the person with whom they are interacting."zl In essence,
‘the lawyer must manage the client's needs, assisting the client in ordering
them according to a hieratrchy that permits maximum achievement of

goals within a legal framework. ' - o

Some clients might breathe a sigh of relief if they knew that their
attorneys were, taking their cues from the advice of the motivational
theorists. They could be sure that their counsel would not treat every
conversation over problems as an occasion for psychoanalytic manipulation.
Moreover, the client would be assure.. that the lawyer would do whatever
was necessary to meet the client's needs, single-mindedly discovering,
presenting, and evaluating alternarive methods of achieving the client's

- ends. The lawyer's job when interviewing or counseling clients is to mold
questions or advice so that the means available through the legal system’
can be congruent with the needs of the client. 1f an uncle can't decide
whether to give his nephew a lump-sum gift, ask the gdestions needed to _
determine their tax statuses and convince the client that tax considerations
should be the deciding factor. If a corporate vice president wants to
get rid of plant wastes at least cost to the company, advise ‘the client
to dump it on a parcel of land owned by the company and then give the
jroperty away to the town a few years later for 4 charitable tax writeoff.
Tf 4 government official is plagued by whistlebicwers who are leaking
information, recommend a rule that all employees sign secrecy agreements

-~
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and take.monthly polyéraph exanilnations. . . .

Wait! Isn‘t there sowmething not quite right here? Th&wmore idealistlc
among us might object that in glorifying a state of mind that looks only
for means and neglects consideration of ends, the motivational theory
counsels’ the attorney to ignore most of what passes for ethical respon-
sibility within the legal profession. That is not to say that much of
the Code of Professional Responsibility as interpreted by some expert
commentators avoids a similar result. But even the Code leaves open some
areas where 1awyers are to decide for themselves whether to acquiesce in or
oppose a client's ends, to differentiate between legitimate needs and
socially irresponsible whims. -And there may be many more subtle examples
of interplay between means and ends than the ones I have recounted. The
implication of :‘the motivational theory is that time spent on these decisions
in preparation for interviewing and counseling is wasted.

Proponents of the motivational view might respond immediately that
making such ethijcal. decisions is part of the lawyer's role, so that they
would be incorporated naturally into the technique that the attorney uses
to sift through alternatives and to formulate interview questions and
counseling advice. Now we have reached the core of the defense of- the
attorney's role within the motivational view. The lawyer's motivation to
act is assured within the social role. But instead of resolving the dis-
pute, this move merely focuses more attention on the concept of "role."

By implicitly specifying what lies within a lawyer's 'role! to
ground itself, the motivational theory backs itself into an uncomfortable
pedagogical corner. To be useful as an instrument for the improvement
of interviews and counseling sessions, the theory must yield an unambi-
éuous set of actions that the attorney should take to achieve the' proper

. frame of mind.” An unambiguous set of-actions, in turn, requires a fairly

simple description of the lawy«r's role, or the attorney will give ap in

a frenzy over role cgﬁfusion. But the simpler the role description, the
greater the likelihood that an attorney will latch onto the simplistic
definition in lieu of a richer specification of roles and responsibilities.
This is particularly dangerous if the direction in which the absfracted
role definition moves is one that exacerbates a weakness that already
exists within the profession. Pragmatism and ethics come in conflict within
the application of motivational theory to interviewing and counseling, and
there is no assurance. that the attorney will find the proper balance.
Means-oriented theories of legal practice can have odious consequences’ when
they sway the opportuniét;c person.

But our busy attorney wants another chance to speak. (S)he complains,
that (s)he can't figure out what her role is, because every time (s)he
thinks (s)he has it pinned down, something comes along and lets it slip away.
That "something" is the personality of the lawyer, the discordant
expéctations of clients and others’ and the constant bombardment of siimuli
from the working environment. Let us call them doubt, double exposiure, and

'distraction. All of the big three .Ds- keep pushing the attorney out of

the prepackaged role model of the motivational view. = But awareness of
the three Ds is critical in the attorney's decision about how to practice .

dlaw. _ _ . . .
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Doubt arises when the lawyer has. trouble coordlnatlng his 1ndiv1dual
erSOndllty with the ceoquirements of the social roles that the lawyer
must play. Lawyers vary tremendously in the degree to which their
personalities are congruent with those roles. As James Elking has
suggested, '

"/t/here is a dimension to each individual lawyer that cannot

be defined by societal expectations which roughly define the

legal role. To locate the individual within the legal role,

one must look beyond the 'fit' of the mask; one must move

inside. Within, one encounters the individual's self-

identlty——the psychological orientation to role. One may

find that the lawyer identifies with his social role as

lawyer or perhaps that he has simply adopted a temporary

orientation in the world, playing out the legal persona for

a fee."22 p
The motivational approach has difficulties reaching the individual who may

experience the pressures of many different roles. Suppose, for example,
an attorney feels shy when the client expects aggressiveness. What should
the attorney do? Binder and Price fall back on the psychoanalytic

model of self-awareness to handle this problem for some cases. But they
conclude that no amount of self-awareness will allow the lawyer to

work effectively with all clients.23 Does this mean that- the attorney
should give up representing such clients? If you are employed by a large
law firm, this course may be impossible. Binder and Price hedgz a bit by
arguing that if the lawyer follows their advice of learning the participa-
tion facilitators and inhibitors and of relating to clients ia an open

and supportive manner, "adequate rapport" will be maintained "with most
clients."24 But they do not speculate on what lawyers should do if

their personalities hinder them from learning one or all of these skills.

{

Clients often expect the attorney to play many more roles than (s)he
could have imagined on graduation day. In addition to ministering to
their legal problems, some clients demand that attorneys do errands,
get jobs for their children, entertain them at expensive restaurants during

business deals, proofread documents, bc¢ on call at all hours, play
mathematician, give business advice and comfort them in adversity (hence
the therapist role!). Sometimes lawyers enjoy playing these other roles,
but often they come at the most inconvenient tlmes, such as the day before
a long-postpored vacation or in the middle of lunch., And whatever needs
to be done should have been done yesterday. It is Fhese kinds of expec-
tations that led senior associates in one large firm to coin a new
proverb: if you want more client contr~t, you must not have contacted
many clients.

Does the motivational theory givé guidanqéron what to do in these
situations? Say no because the lawyer's role is to inform the client
of her legal alternatives only? Say yes because the lawyer s role is
to do whatever is necessary to pursue the client's interest? The answer
to this question has 'very little to do with the client's motivation and
a lot to do w1th on-going communication and relationships between -the
attorney and the client. Try as (s)he might, the attorney cannot channel
all of the client's demands into an orderly flow of lawyer-like 8551gnments
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through the clever manipulation of motivation. When clients are relieved
of responsibility for cooperation within the attorney-client relationship,

‘the fairhful means—seeking attorney can‘'be mistreated.

The working environment plays strange tricks on the attorney's sense
of social role through the distractions it creates. The idea of getting
yourself prepared to assess a client's motives and present a laundry list
of alternatives that respond to those motivations fades when you are
trying to juggle six or seven deals or cases at once. Some years ago
Cyert and March in their work on the dynamics of organization525 made an
unusual discovery —- businessmen do not carry out their classical economic.
role as pure profit-maximizers. Instead they satisfice -- do what is
necessary to reach a satisfactory outcome along several parameters and
within the constraints of time and information costs. I have always
thought this to be a good description of what successful attorneys do.

But the motivational theorists by implication find this outcome unacceptable.
They want us to be true to a single role, even if the information costs
of such purity are very high. i '

It is time to review what the motivational theorists have accom-
plished in their effort to justify the psychological distance between the
personas of lawyer and client. In their eyes, the distinction is one that
is’/ideally suited to meeting the needs and drives of both parties. The
client has certain ends that motivate her to seek an interview or counsel,

but does not know the means of achieving those-ends and the legal conse-

quences of choosing among alternative means. The client's role, then,-

“is to come to the attorney, present the facts and the ends, and participate

in the formulation and evaluation of alternative means in the interview

or counseling session. The lawyer is motivated by his role as lawyer to
do or to determine what is the best way of pursuing the client's interests.
He applies his knowledge of -the law and of the g}ient’s motivations to
select alternatives and help organize the client's conflicting secondary
desires in a way that maximizes the chances of achieving the client's
primary ends. The lawyer has no relevant ends of his own other than these.
He does not question the wisdom of the client's ends.

The simile of client és bundle of desires and lawyer as genie runs

65

into trouble, as we have seen, when ethical dilemmas, attorney personalities,

client expectations, and the working environment play havoc "with the
pedagogically simple "role" models that justify the dual personas. Too
many attorneys.face problems in practice that cause them to fall far short
of the ideal "client-centered approach'" to interviewing and counseling and
to despair of ever improving in this respect. But it is hard to blame

them for their "uniqueness." There may be some attorneys who have reached
the stage in their careers that they have complete control over their
client's demands (say, a senior partner at a large firm and whose brother
is president of one of the firm's major clients) or who have so few clients
that each new client brings in work to which the lawyer can devote her

full undivided attention. Unfortunately, they are the attorneys who are
either the least likely to need or the least likely to read the advice that
the motivation theorists want to give them. ///
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COMMUNICATION AS PROCESS AND COMMUNICATION STRATEGIES

) in a sense, 1 have been unfair to the psychological theories tha
-sensitize the attorney to problems (s)he can expect to encounter when (s)he
interviews and counsels clients. No model of relationships between

human action and human mental processes can be expected to be perfect.
Simplified:constructions that emphasize certain elements of possible
relationships, such as inner psychic conflict or motivations to fulfill
needs, serve a heuristic function in the social sciences. They cut
through the complexities and seeming randomness c¢f much humén behavior

to highlight port as of social interaction that seem subject to
explanation, pred.ction and control by those who know. If scmeone
wants-a higher degree of sophistication, (s)he can drop the assumptions
of the theory one-by-one, test the resulting new hypotheses and issue
qualifications to the original thedry if the data support a revision.

The fact that this process goes on continuously in psychological research
does not undermine the usefulness of the original theory as a touchstcne
for organizing and defending a professional program of study in this
area. :

e

To reject the theory because the assumptions seem toosimple may be
to exalt form over substance, to throw the baby out with the bathwater.
Academic carping of this sort often loses its bite when confronted with ’
a single devastating question: What's your alternative? Most attorneys,
perhaps reflecting a prevalent human weakness, would rather take a
chance on a theory offering them some hope of greater control over their
interactions with clients than stab blindly for an appropriate style of
interviewing and counseling. Psychological theories hold out these hopes.

In another sense, I have been just in my criticism of the psycho-
logical theories. Lawyers would not have to pack their bags and give
up their practice if all of the books and articles setting forth the
psychology of lawyer-client interaction burned tonight. Nor would
attorneys be reduced to silence (as are some method actors) if they
could not understand the motivations of the client for coming to their
offices. Much of what passes for specific advice in these texts is
reorganized common sense that lawyers pick up from experience in communi-
‘cating with other people either before or after law school. Science
follows art in legal interviewing and counselisdg. Bu't what energizes
this science, what makes people sit up and take notice, is the direction
or “‘emphasis supplied by the theory which allows the reader to sort out
various techniques according to some criteria of effectiveness.

llere the direction or emphasis is upon the .techniques for controlling

the developmént of a human interaction -- steeling the mind to influence
discourse. Effectiveness is measured by the degree of control that the
attorney can exercise over the situation by using the technique. There

. are telltale signs of the influence of psychological theories in this
field that appear even when the author does not acknowledge his sources
explicitly. The psychoanalytic theories tell the ‘attorney to develop
those ‘techniques which allow him to apply what he knows about the inner
conflicts of both lawyer and client to the formulation .of questions and
advice. Their favoriee;dqvices are interpretation of client behavior.
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and manipulation of transference and countertransference. The motiva-
tional theory suggests that the attorney should adopt methods that
determine client ‘needs and desires and mold questions and advice to
match the ends of the attorney (full participation in interviews, legal
resolution of problems, etc.) with those needs and desires. It .stresses

active listening, open-ended questions gamesmanshlp in structuring

the interview, thorough assessment of alternatives and their consequences,
and firm direction of hesitant clients.

Each approach emphasizes that the attorney can improve interaction
with clients by striving to achieve a certain state of mind (self-
awareness or client—-centered motive-and-means calculations) that promises
control over otherwise messy conversations with others. Control, then,
is predicated upon a kind of comparative or relative rationality26
residing in the person of the attorney. It is a form of higher-level
insight that keeps the lawyer a few steps ahead of the client. This
helps to explain why the theories must exaggerate the rational/
irrational qualities of the "lawyer'" and "client" personas. The
epistemological assumptions underlying the distinction describe the best
path for the lawyer to cultivate the ability and-.willingness to control
and what that control looks like in practice.

Earlier in this essay, I speculated that the lawyer's persona was
a confidence-building device for psychological theories. It persuades
the attorney that conscious; effort can bring about changes in her
state of mind, changes that can be applied in almost any situation of
client/professional interaction. All of this occurs even though
attorneys as persons are heir to the same psychological weaknesses
that afflict the ordinary run of people who trudge into the office.
Now the relationship between the rhetorical persona and the applied
science of interviewing and counseling may be cle Fef. In essence, the
psychological theorists are saying that the attorney must be "psyched
into" the belief that (s)he can and must control the situation by virtue
of superior insight or professional role. Unless the attorney makes the
leap of faith, (s)he will be buffeted by the same psychic winds or
whims that make life so difficult for the client. There can be no
control without confidence; state of mind determines the success of
attorney-client communication.

The picture of an atrorney preparing mentally to seize control over
ar interaction is a powerful image. Yet the photograph also discloses
the shadows surrounding the theory. Who or what casts the shadows?

As we have seen them, they are doubt, distraction, and double exposure.
boubt because the "irrational" qualities of -the attorney's character
continue to influence communlcatlon even when self-awareness seems

to have purged the attorney's soul of non-therapeutic feelings.

These interruptions aggravate any skepticism that the attorney may -have
about his powers to control an interaction by force of mind. Distraction
from the working environment disrupts the mental effort to control the
Interaction by breaking down concentration and inducing forgetfulness.

But we cannot avoid distraction when the profe551onal structure makes
them a condition of success, unlike the life of a therapist. Double
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exposure reminds us that interactions involve at least two people
talking over a period of time. Clients may refuse to cooperate with
psychological techniques because of the nature of their business or
because they resent the potential for manipulation that the blatant
searched for control can raise. If these reacticns occur, the
-attorney has lost the battle for control over the interaction and
alsg may have forfeited the confidence of the client in the lawyer's
pro§e551onalism.

These problems may be considered mere irritations and their
occurrence as minor risks to be tolerated in the quest for rational
contrpl. But could they be symptomatic of a more basic flaw in the
scheme? I see theSe difficulties as part of a barrier between the
worlds of the ideal lawyer—therapist-agent and the real attorney. It
is an ice wall that solidifies when psychologists attempt to freeze
an interactdion into 51ngle exchanges for which an attorneéy must
cuitivate a particular frame of mind.

On one side of the wall, in the territory of the ideal, the
continual search for control requires the attornmey to find the key to
power in each exchange. The key is knowledge of the client's psycho-
logical needs or conflicts and neutralization of the lawyer's similar
instincts. If the lawyer holds the key, the encounter fulfills the
lawyer's goal and (s)he must then begin to plan for the next inter-
action. If (s)he does not possess it, the encounter is a failure and
there is nothing that the attorfiey can do to change the adverse
outcome.

On the other é@de of the wall is the land of on-going inteyactions
among people who simply try to cope with the pressure of the working
environment by doing the best job they can of communicating with all
of their clients over time. No single exchange seems that important
because changing circumstances will modify the attorney's relationship
‘with clients and others. Keeping these relationships within manageable
bounds is a long-term project that will have moments of success and
of failure. But the appropriate response to temporary adversities is
not despair or termination of the relationship, but renewed efforts at

“communication that erects bridges between the parties.

Does the communication perspective provide a way of melting the ice
wall between the"Ewo lands, if only partially? To discover the source
of heat, we must return for a moment to a claim made in the introduction.
Communication between lawyer and client affects and is affected by their
personalities and the working environment. What our field has come to
recognize over the last decade is that communication must be studied as
a process, an on-going sequence of interactions between individuals in
which participants receive feedback from others and the social environ-
ment influences thé direction of the relationship dver time. As
Leonard Hawes has observed, each act of communication ‘cannot be

. considered in isolation but must be examined for the influences on it
and its influences on other acts.27 Attempting to dissect the relation-
ship through the isolation of-single exchanges can "distort the overall .
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picture by elevating certain short-term characteristics above others that
may be more significant in the long run.

The recognition of the importance of the processual nature of communi-
cation has had profound effects upon the predominant methods of study-in
the field. This shift has occurred in both the empirical and the rhevorical/
intetpretive areas of interest. At one time, communication theorists
studies discourse in much the same way as the psychologists described ’
above would do it. They would look at ‘a single exchange as a message
transmission from sender to receiver and try to discover the mental
factors that determined whether the transmission was understood and, if
so, whether the message influenced the receiver. Attitude change
studies on the empirical side and neo-Aristotelian criticism on the
rhetorical side differed primarily in the extent to which they sought
to simplify the causal analysis and to generalize their conclusions to
forms of communication beyond the phenomena under review. In either
view, the single encounter was the paradigm of communication.

A new set of investigating tools developed as the process app.'nach
gained adherents in the last two decade.. On the empirical side,
researchers began to take their cues from symbolic interactionism
or cognitive psychology in their assumptions about human behavior.

These scientists did not believe that describing mental states would be
a useful way of increasing our understanding of communication. Instead,
they suspended consideration of internal states (by assuming rationality
or, at least, goal-directed behavior) and began to look at the inter-
actions themselves. To model ‘extended discourse for the examination

of interrelationships among communication acts, Hawes and his
colleagues, among others, developed a Markov process analysis which
permitted the computation of probabilities for certain patterns of
interaction from experimental data.?8 Tt has become possible to
describe in some detail typical patterns of interaction and the varia-
bles that affect and are affected by the information-seeking behavior
that produces such communication.29 Ethnomethodologists have pursued
similar lidii through field research of ordinary conversations to
discover patterns of argument and turn—taking’behavior(-q’0 The direction
of these studies has been #oward growing sophistication in the expo-
sition of the anatomy of a wide range of human interactions.

But rhetorical/interpretive scholars have-;Ec_ignored the implica-
tions of the process theory. The connection between hermeneutic
phenomenclogy and speech communication, for example, has spawned work.
on the ways in which meaning is constructed through conversation

‘between interviewers and interviewees.31 Applied to oral history,

the model establishes how the two parties move through conflict,
contradiction, and contrariety in conversational 'sequences toward a
mutiual, richer understanding of a historical event.32 The creation

of a historical record by the confrontation of the historian's
perspective with that of the interviewee is a process quite analogous

to that of a lawyer who must align the client's recollection of a \
past situation with a vision of legally-operative facts that give
rise to a cause of action. '
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A related line of research has been the discovery of rules for
episodic types within the language-action paradigm. The application of
speech act phitosophy to particular episodes allows consideration of
the ways in which actors choose among alternative communication acts
to achieve the goalv that are collectively generated as part of the

" encounter itself. One finding of this research is that the action

performed by a statement and,the effect of that statement upon an~ther
person is quite different when that statement is removed from the
explanatory context of a longer episode. 33 Thus if a student learned
communication by examining certain kinds of responses to individual
statements, the a-contextuality of this knowledge would render it
useless in a real conversation.

Uniting the idea of communication as yrocess with the art of legal
interviewing and counseling imparts a very different direction or
emphasis to instruction. First to be abandoned is the assumption that
the achievement of a certain mental state can guarantee control over
an encounter with a client. The theories of episodic context recognize
that a variety of intervening elements, including the previously-
mentioned three Ds of doubt, distraction, and double exposure, can
complicate and ultimately frustrate the manipulation of expressive
content by the attorney.

Communication theorists direct attention instead to an under-
standing of episodes themselves, and the‘alternative paths that such-
episodes can take according to the reactions of the participants
and the turns of events not within the control of-the participants.
The focus of strategy shifts from control to coping. The lawyer
copes with the demands of communication by maximizing cooperation and
minimizing conflict while leaving open the potential for further
development of the relationship. (S)he should gain an intimate
familiarity with the anatomy of interactions, the give-and-take of
extendad relationships and arrive at a recognition that even the
most skillful communicators suffer. occasional lapses. With these
tools, the attorney develops confidence that (s)he can handle
communication in real, uncertain situations without elaborate mental
gymnastics.

A

The very notion that interviewing and counseling are parts of an

" on-going relationship bctreen attorney and client is another charac-

teristic that distinguishes the communication and the traditional
psychological perspectives. When attorneys are encouraged to analyze
the psychological underpinnings of each exchange as it occurs., they
unwittingly isolate themselves from the client. Discourse in which
one participant operates at a metalevel of consciousness and employs
that understanding to direct thesconversation according to her own
goals raises suspicions in the other participant about her intentions.
Even if the strategy seeks the long-run 1nteresto of the client, it
can fail if too easily perceived and labelled as ''strategic.”

The lesson from the relational view of communication is that the
process of communication itself cannot survive without mutuality of
participation. Attorneys.cannot assume that communication (as opposed
to mere talk) will occur inevitably and that the only relevant question

e
i

.



Q

ERIC

Aruitoxt provided by Eic:

i 1
is how to jockey for psychological positj¢n with the client. Instead,
clients must be drawn into discourse through a recognition of their role
in determining the cou%se of the episode. Their statements and responses
must be treated with respect, not professional skepticism. The attorney
must emphasize the comlﬂg~togerher of the-participants to achieve mutual
goals through discourse, :.i that the instruments that edch party holds -
to accomplish the goals are diiferent, not superior or inferior. : Y

: -~

In this view, the client must participate actively in information
exchange and decision-~making not because it simplifies the attormey's
taks or resolves a conflict in the client's subconscious but because
the nature of communication episodés guarantees that the client will
shape the interaction whatever (s)he dqes. There is no choice for the
client between non-participation and participation in an interview or
counseling situation because the client will react in sgme way; the
only.issue is what form the client's response will take. If the client
withholds information or requires the lawyer to do all of the talking
as part of a stance of passivity, the client/neglects his responsibility
in the system of interdependence created by/the different instruments
and understandings that the participants b¥ing to the relationship.

The attorney's strategy of coplng 1n this situatlon is to persuade
the client to approach the episode on the basis of equal responsibility,
not to attempt to fill in the gap with /the attorney s_psycholog1cal
perceptions and prescriptions to relieve the client of the burden of
mutuality. If the participant$ are unable to meet on some:level of
psychological equality and mutual respect, the outlook forllong—term .
sucdcess in the relationship 1s not sanguine. The client must perceive
from the attorney's approach to the relationship that mutual satisfaction
derives from mutual responsibiiity.

A corollary to this emphasis upon equal responsibility is the
importance of time in the attorney-client relationship. I have
suggested that the psychological theory encourages the attorney to.
view each interaction as a separate transaction to be mastered. If
the attorney does not succeed in gaining control over the client's
problems in a particular transaction, little can be done to remedy or
mitigate this failute. Every cubsequent encounter is a new transaction
that must be approached.on its own terms, and there may or may not be
similarities between encounters in the psychological forces that
influence the client's behavior (or the attorney's behavior, for that
matter). By contrast, the relational processeview of legal communi-

" cation finds that mutual perceptions and communication strategies

develop over a much longer period of time. In real communication
settings, early setbacks can be overcome by later efforts at reconcilia-
tion without impairing the overall relationship. Indeed, many

senior attorneys are prized for their abilities to mediate in disputes
and to make the best of bad legal situatioms. Why should it be supposed
that such longer-term development of communication is not worth
pursuing with clients?

The advice to attorneys from this recognition is that they should

expect to cultivate opportunities to -improve the channels of communica-
tion when necessary to enhance their relationships with clients.
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Emphasis upon paychological preparation before each interview or couu-

scling session may ritualize, and hence rigidify, these episodes into
formal situations that the attorney avoids rather than welcomes. But
the communication perspective counsels flexibility rather than forti-

~“fl{cation in the conduct of these sessions. Attorneys should grow more

comfortable with such interactions, not more self-reflective and
hesitant. . Additional contact with the client can help to cement the
bonds of cooperation or to make repairs, such asicorrecting misappre-
hensions,.eliminating gaps in the factua’ record, or conveying adverse
information without startling or depressing the client.]

_ Within the limits of the economics of her practice, then, the
attorney should open as many avenues for on-going commynication as
(s)he finds with experience to be necessary with particular clients.
(S)he should strive to develop patterns of interaction that can cope/
with short-run changes in the moods of the client and the attorney ’
and in the pressures of the working env1ronment, while maintaining
/a satisfactory long-term business relationship. And (s)he/may do so

. with the confidence that if particular episodes are not” completely

successful, coping strategies can be devised to rectify errors and
revive mutual trust and cooperation. The attorvey's ability to
implement instruction in legal 1nterview1ng ‘und c0unbeling may depend
ultimately upon avoiding the paralyzing “despair ang(iated with a
perceived loss of control in the earliest meetings with clients.
Defining control as psychological ‘mastery rather than equality would
seem to increase the odds of failure. The demands of the m del lead
to gradual disillusionment with the application of specialiged psycho-
logical principles to the real world settings of communicatfion.

We can summarize the contribution of the process view {of commu-
nication and the points at which its direction diverges fro that of
the psychological theories by reconstructing the "awyer" and "client"
personas we met at the beginning of this essay. One distinctlon
lies in the comparison of mental states. In the psychological model,
the lawyer was rational to deal with the client's irrationality.
Communication theories assume that both lawyer. and client approach
the interaction with equal, if different, forms of rationality
(goal-directed actions). It may be a rationality limited by the
influence of the; environment but it is sufficiént for the purpose of
upholding their equal responsibilities for shaping the contours and
outcomes of the episodesi

/

_ Another d:tference is the perceived roles of the lawye: and the

barriers and expllicates alternative means of solving problems, while
the client passively recognizes and accepts the cogency of the
lawyer's i-:commendations. But this relationship of lawyer dominance
to clien: submission oversi@plifies the varying requirements of
communicat ion in these settings.

: Communiqation theories demand active participation by both par-
ties in the creation of a factual record and the making of informed
decisicas to achieve satisfactory results over the long run. Because

'

.- 82

y
A
S

o

client., In the psychological model, the lawyer actively rewwvves T

-

|




O

ERIC

Aruitoxt provided by Eic:

the client has responsibilities fir the interaction that will be carried
out with some degree of effecriveness no matter what the client says,
the success of the relatiouship will vary directly with the effort the
client devotes to these dut.iis. The bust lawyer in the world cannot
help a client who refuses to disclose essential information or who
constantly changes his mind abowt the appropriate legal posture.

There may also be sltuations in whicik the lawyer must be passive in
the face of very active client communicat ion, §EEH“B§/a client who
demands that the lawver jursue a cause @ action on principle against
the lawyer's better judgmunt. The psyciwiogical perspective might
counsel the attorney to engayge in div..rsionary tactics or therapeutic
intervention to the point of antagweiizing tiw client.

A final point of diveryence lies in the cornection of roles to

communicative style. In the psyvchological model, the lawyer acts as

therapist or means-seeker. These roles codify particular encounters
in advance by superimposing a rcle model te be enacted within each
conversation. Codification formalizes interactions and the peculiar
demands of the psychologici] theory make them oridezls to be m¥nimized.
Success or failure can and shenld bo tallied independeatly after each
interacition, for lost.ground .- unlikely to be resovered.

\\_/

Communication theories re;lace the interactions within the

centext of a long-term workirp relationship. Flexibility to move
with the unexpected turns thav real discourse takes is the watchword
for the lawyer. Losses in sows. encounters {due perhaps to the inter-
vantion of doubt; distractic... or double exposure) can, be made up
through concerted effort and inzelligent plamning for ‘other episodes.
To take advantage of these possibilities, lawyers must allow them-
selves maximum opportunitics for initiating contacts with clients
within the constraints of time and economics. By burdening each
interaction with the haggage of prepared mental 'states, the
psychological theory inhibits this openuess.

APPLYING THE PROCTSS VIEW: A GLANCE AT RESEARCH NEEDS AND INSTRUCTION
hY

Aside from the points discussed previously, are there reasons to
belicve that the process view of interviewing and counseling maps the
realities of legal communication more closely than the psychological
theories? AZter all, we may not be talking about wholesale differences
in technique, but only slight variations for special situations. I have
already suggested that the distinction reduces to one of direction or
emphasis for the attorney's normal efforts. It may also be true that a
model 1s appropriate for one type of client and one type of practice and
not for another (such as psychological for visibly-disturbed clients
and high-volume divorce practices and cemmunication process for business
clients and complex corporate practices), and we ought to apply them
according to a fine-tuned judgment of role requirements. Is there any
evidence that when faced with the uncertainties of real world practice,
the attorney should turn first to the communication process model for
guidance before taking on the psychological program of instruction?
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We will not get a definitive answer from the existing body of
empirical investigation on this topic. The discussion yet to come
will show that for our field, legal interviewing and counseling repre-
sent virgin territory} Yet my own eyperience in law practice bears
out at least parts of the thesis. X%ﬁng associates often have the
opportunity to observe partners during interviews and counseling
sessioas applying their own 'naive'" versions of proper technique.
Since many attorneys enjoy discussing with their colleagues the
idiosyncrasies of their clients, I usually had a good idea of their
perceptions about what strategies would be appropriate for particular
clients and why. The styles actually adopted often mirrored the
conversational models of the psychological view (the attorney would
second-guess and analyze the client, and then direct the discussion®
and of the communication process view (the attorney approached the
client as an equal and encouraged active participation).

On the whole, the more respected and successful partners employed
the second approach. The members of the first group were often
described by their peers as "brilliant and aggressive" lawyers who
could achieve unusual results through sheer hard work, but their
relations with clients was at best a rocky road. “They would often
be overly optimistic and narrowly-focused in their advice. They
were willing to exhaust the client's resources and patience to pursue
fruitless causes and were quick to retreat behind a conservative
definition of the advocate's role if things turued out badly.

The supervisory roles were more often 4iven to partners whon
couid keep client relations on an even keel and who took a long-term
perspective on the client's interests, These individuals were
narticularly skillful at patching up misunderstandings and digging
for information that the client might not disclose initially. They
also were more likely to give the client a balanced, honest evaluation
of the 1likelihood of success o1 the merits of their claims and a
realistic agsessment of the available alternatives. Over time,
the partners of the second group would come to be identified as the
liaisen between the firm and the client, able to serve a number of
roies (chief counsel, board director, advisor) that benefittéd
both client and law firm without falling precisely within the bailiwick
of vither side. Based upon this admittedly limited data, then, the
care=r paths of at least some attorneys seems to depend upon whether
chey absorbed the lessons of the process conc-ption of interviewing
and -dunseling.

Whére“should researchers go to flesh out these lessons? Much of the
work remains to be done, and this essay can do little more than point to

‘The huneral/dlrtctlon of such research. Yet encouraging signs exist that

intercst in’ reconstructing legal interviewing and counseling according

to the process view is growing. In their book Communication in Interviews,

Michael Stano and N. L. Reinsch, Jr. develop: eight communication princi-.

ples that flow from the process view and then apply these principles to

n variety of interview settings, including legal interviews.34 Their
Tfort, wnlch is supplemented by the findings of social psychology,

.. inforces my hunch that a major part of the work of our profession in

)
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this area will be to refocus what lhas already been done in psychology
to tame the tendencies toward formalism and manipulation that strict
adherence to -the recommendations engenders.

Beyond this recasting of tradirional advice and ccmmon sense
experlence, researchecs in our field need to return to the examination
of the Interview and counseling sequence itself to define them as
extended communication episodes. Field surveys and quasi-experimental
studies should be conducted to identify patterns of communication and to
discover how the participant's personalities and the working environment
change the direction of actual discourse. This research could also
determine how participants adjust their position to overcome or
"accommodate these changes without scuttling the underlying purpose
or context ior the interaction.

Observation of the techninues of discourse used by experienced
attorneys would be particularly useful in establishing what long-term
strategies are most effective for coping with the interferences of
doubt, distraction, and double exposure. These lawyers have had
enough contact with the three Ds to predict what influences they
commonly will have upon the lawyer's work. Case histories discussed
with communication researchers (with safeguards for confidentiality)
would allow us to share in the richness of their adaptive behavior.

One specific aspect of legal interviewing that would benefit
from theoretical and empirical work within speech communication is
the discrepancy between the client's understanding and recollection
of a situation and the lawyer's understanding of the elements of proof
that are necessary to sustain a cause of action in a suit. The
difficulty that faces the participants in an interview is mutual
understanding without coercion thzt distorts subsequent statements.

b

The lawyers must convey to the client an .awareness of ‘what factual,
questions must be resolved without encouraging the client to twist
her recounting of the faces to fit a particular cause of action. The
client must convey .to the lawyer an accurate portrayal of the situation
without making so strong a presentation that the attorney gets
misieading signals about the depth of the client's commitment to a
particular end or course of action. What the communication scholar can
contribute to the analysis of these problems is a description of proce-
dures of cenfrontation cf viewpoints, correction, and supplementation
that can be introduced into the context of the interview itseli. The
process of hermeneutic conversation now being applied to oral history
can be extended as long as the researcher is sensitive to the
special “¢ontextual qualities of the legal setting. '

In the area of legal counseling, the communication specialist can
offer insights into the complicated process by which attorneys convey
adverse information to clients over extended period of time in an effort
to help them accept the situation and decide how best to conduct their
affairs in light of it. A fascinating hint of what .could be done by
our field in contained in an article by a legal scholar omn analogjies to
communication with the dying. He describes the work of Eleanor ubleq—Ross

i
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and argues that lawyers must devise similar practices to "cool the mwrk
out'"’(a human drama once discussed by Erving Goffman) after the lega
system rules unfavorably on the client's claim. 3imilar work could be
done that would help the attorney master and reconcile the complex
interactions that accompany the assumption of multiple counseling roles
for important clients. Attorneys who accept such communication respon-—
gaibilities without .a clear understanding of how to use communication to
uaLance conflicting demands in such relaticnships may suffer. They

can' antagnnize people unnecessarily, miss important conversational cues,
and fetter themselves with serious ethical dilemmas that ultimately may
destroy their careers. Emphasis upon communication contexts reminds the
lawyer that ethical questions are not washed away by the professional role
but are inevitably raised afresh each time an attorney and client discuss
business. Rather than assuming them away, as the psychological theory
tends to do, the communication perspective uuderlines the importance of
reasoning and decision on these questions and describes .how communication
strategies can te used to implement the decisions made.

Finally, the communication professor can assist the clinical law

program instructor to assemble a curriculum that teaches lawyers to

be comfortable wlth juterviews®and counseling. Writers of the traditional
psycholiogical persuasion have devoted a lot of ink to the translation

of their views in-o iaw scliocl seminars, but the complexity of the
material that,wust be absorbed about human -psychology befdre the first.
Jttempt at intervicwing or ‘counseling often stymies such efforts. The
process view peints to a healthier form of instriuction that emphasizes
the practicing of tae skills themselves with trained participants who
assume the position of clients. Some psychologists have come to appre-
ciate the vaiue of rhis style of instruction even withir the realm of
traditional psychotherapy. They have coined a name for learning by doing
in communiccotion =-- mlc.rocounseling.3 Speech instructors familiar with
public sr.-king methods already have the tool to set up microcounseling
programs for lawyers. All that”is needed is the research base in the
anatomy »f interviews and couﬁseling encounters to supply empirical
ground:ng and course materials.

if I were compelled at gunpoint to condense down to a sentence the
essence of the process view when applied to legal interviewing and coun-
seling, I would say that it tells the lawyer to follow her instincts on
where to begin. The emphasis upon understanding communication episodes
and their contexts before considering how psychological. variables may‘alter
these coutexts and upon learaing communication strategies before asking.
liow psychological insights can be employed to improve pre—existing commu-
nlgdtxfn.pacterns may seem a subtle difference. But I believe it is far
more~consistent with the underlying purpose of confidence-building than is.
the éonerdtlon of a complete communication strategy where there was none
pefore from the tenets of a psychological theory.

1 sec the problem of learning to interview and counsel clients as
simitar to that of- the person preparing for a formal ball. Thanks to the
nrocess view, attorneys need no longer feel compelled to spin the golden
raiment (dream coat?) of the therapist or motivational psychologist before
they can summon the courage to dance the minuet with the client. Instead,

On
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attorneys can. take dancing less. :hat allow them to tread on someone
olse's feet as they become fami - with the steps that lead to smoothness,
When the ball begins, the cr:o = - ..1 see who gets the most requests.

e —
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LEGAL INTERVIEWING AND COUNSELING: A RESPONSE TO
HEGLAND AND -HINGSTMAN

vivian I. Dicks

It does not matter whether her specialty is criminal or civil law,
divorce, probate, securities, labor, tax, personal injury, estates and
trust, or any other of a myriad of legal areas, every attorney faces
the need to master interviewing and counseling skills. The attorney
who dislikes or is inept in trial skills, can avoid litigation. To
avoid interviewing and counseling, however, is to stop practicing law.
Thus, the information about interviewing and counseling shared at
this Conference, the research it inspires and the educational methods
discussed, potentially can affect more attorneys than any other single
topic to he addressed in the next three days. Fufthcrmore, as
Hingstman observed, for the field of communication, investigation into
legal interviewing and counseling represents virgin territory.l The
potential effects and the untouched nature of the subject make this an
exciting area for investigation.

IDENTIFICATION OF ASSUMPTIONS

Although there is relatively little research on interviewing and
crunseling in the legal setting, much has®been written on the topic
generally. Many of these articles make assumptions a} >ut the
processes. As a first step into this territory, let us identify some
of these assumptions and how the papers presented illuStrate or
address them.

The first assumption shouts at us ip the title of this section of
the Conference, as well as in the titles of the papers presented. We
speak of interviewing and counseling as if it is a single process, as
if a natural nexus exists between the two activities. The level of
confusion regarding this relationship is evidenced by the title of an
article by Goldsmith, which referred to the initial "Consultation"
betwoen attorney and client, but explained the research in terms of
the initial "interview."? Stewart and Cash, in their book on inter-
viewing, assign an entire chapter to an activity called "counseling
interviewing," suggesting counseling is a subset of the class of
interviews. Hingstman implies there is a distinction by occasionally
sepeating the two when discussing such things as what psychology
claims an interview should accomplish and describing counseling as an
extension of the interview. He makes another such distinction when
discussing what the legal specialist can offer.4 Overall, however,
the structure of the paper encourages the two concepts to merge.
Hegland, on the other hand, clearly distinguishes between the two, v
assigning each a chapter of its own.> There is no time, definitional/or
functional separation, however except by implicat:.i.. There is evidence
of internal confusion, furthermore, in that the interviewing chapter
contains a section on "giving advice," something which seem- - *1
more logically into the counseling cbapter.6 .

o 91
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wWhi:ther there is or is not a natural cénnection is less
important, for the moment, than the fact that we have not rccognized
and addressed the assumption. We need to ask if interviewing.is a
separate process from counseling, each requiring special skills and if,
when we merge the two, we create a product different from its parts
and needing yet a third set of skills.

/.

A second assumption is that we only need to concentrate on the
first meeting between attorney and client. Thus, Bergstein's article
opens with a paragraph asking the reader to assume "somecone 1s about
to seek your advice," implying a first wontact with someone who may
become a client, if the attorney is skillful.” Goldsmith was satis-
fied limiting his research to the "initial" interview. The Court
Practice Institute chapter on interviewing confines itself to the
first meeting. Menkel-Meadow and Ntephe, discussing the American Bar

-Assoclation Lawyering Skills Program, justify the training, in part,

by claiming lawyers often spend too much time on "initial" interviews.
They do refer to the existence of follow-up interviews, but describe

them as "necessitated by ineffecient initial contdcts." Hegland opens
his interviewing chapter by describing a "first time" situation and then
gives recommendations which imply a first encounter ~- telling the

client what to expect, getting him to narrate the story, and getting
him to tell the truth.7? These would seem to be less of a barrier if
there was an on-going, trusting, working relationship.

Perhaps this omphasis on initial contact reflects a recognition

‘that this is a most difficult and important time, or that our research

1s just starting and this seems to be a legical place to begin. On the
other hand, it may reflect & desire to do everythinc :ight at the first
encounter so that the client will go away and not I .ther us until Eg
call him. Few attorneys seem anxious to speak with the client any more
than necessary.

Hingstman implicitly provides a tool for undermining this
asstumption. By recognizing the communication approach as one of
process, he not only takes some of the restraints off analysis of the
f£irst encounter; but opens the door to approaching interviewing and
counseling as occurring over a periocd of time.8_ This may provide a
new perspective from which to evaluate what happens in that initiel
contact and from which to judge the number and nature of further
contacts with a client.

The third assumpiion is that interviewing and counseling are
limited to clients and that clients are sufficiently alike to justify
a single set of skills.

virtually all of the literature assumes attorneys are interviewing
clients, and addresses advice toward successfully handling that
activity. It may be, however, that non-client family.members or
witnesses will coms under the fact-finding scrutiny of the attorney.9
This cannot be diswissed as falling within the realm of the literature
on trial examination of witnesses. The witnesses who appear at trial
may have been selected from many potential witnesses. The evaluation
and selection of alil witnesses presipposes an interview with each.
Mary of the same problems exist here as do with a client. The need to
get : full and factual ggcount of events and to evaluate the personﬂs

. x
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tolorance for trial or a deposition exists in ecither case. The
attorney's intereusts differ, however, since, at least for the time being,

she does not want the witness for a client.

Just as she finds she must interview non-clients, the attorney
may find she also needs to counsel them, at least to the extent of
telling them what to expect, how to respond if approached by the other
side, and perhaps to the point of convincing them to get their own
attorney.

NMote that neither Hegland nor Hingstman dresses the problem of
the non-client interviewec, even though nothing in the Conference
material imposes such a restriction. '

‘When we investigate legal interviewing and counseling we must
recognize all potential interviewees and determine deliberately
whether to exclule some, or to include them and analyze how approaches

‘might differ.

-

Fven if we do limit our study to interviewing and counseling
clients, we must make a greater effort to distinguish between types
of clients. We need to be aware of the implications of producing a
body of literature on ‘interviewing and counseling which does not at
least draw broad distinctions, for example, between the criminal
felony client and the personal injury client. Perhaps such a
distinction takes us too much in the direction of the psychological
thecories of which Hingstman is critical.l0 If that is true, let us
say so and then identify the implications for the two proce-ses.

The three assumptions identified here certainly are not the only
ones made, nor does failure to address them inhibit the usefulness of
existing literature and training. - Awareness of them, however, may
help us locate others and may generate ideas for models and research
in the legal setting.

"COMMUNICATION AS PROCESS'" APPROACH

Having identified some assumptions we are currently making in the
study of the process of interviewing ¢ . inseling, and some of the
ways the papers presented today address assumptions,’ let us set
that approach aside and look at the papers oy themselves. Hingstman
offers a theoretical perspactive, while Hegland offers practical
advice to the attorney who wants to know what to say and do. A
comparison of the two papers gives Hingstman's analysis validity, and
shows why Hegland's approach seems so helpful.

llingstman describes a syndrome implied by the psychoanalytic
approach to interviewing and counseling involving a lawyer and a
client persona. The lawyer persona he describes as having the
qualities of a professional thinker and therapist, single-mindedly - N
cevoted to the client's interests, having no trouble detecting and
channeling the irrationality of the client, and always able to exercise
reasoned judgement. This image is a confidence building devicc he says,
to reassure the attorney she has the tools for dealing with client

q oy
s ' e ,l)
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irrationality.ll  This secms to describe the perspective of legland's
approach. "The first suggestion he makes is for the attorney to tell
the client, early in the interview, how she, the attorney, conducts
interviews, how to decide what to say ("tell me everything you think is
important"), who speaks when ("when you are finished, I will ask some
questions"), how long the interview will be and perhaps, the fee. This
is a clear seizing of control by the attorney, who sets the agenda for
the interview.l?2 An attorney who reads this advice can now relax,
confident she knows what to say. Hegland, however, although his

advice seems to fit the psychoanalytic pattern, recognizes the same
thing Hingstman does, that this approach will not work with all clients.
Since his advice has to be practical, however, he addresses this
problem not by suggesting the attorney forsake her agenda setting
speech, but'by varying it according to what she thinks the client's
anxieties or questions might be. Thus, she retains control and con-
fidence. A communication process approach might abandon tl:e opening
speech. As Hingstman describes it, communication theorists do not
asgsume that a confident mental state can guarantee control. The
strategy becomes one of coping rather than contro}. Thus it is
possible that the attorney should not be overly concerned if she
initially lacks firm control. Her confidence comes from knowiig she
can handle uncertainty.l3

The influence of the psychoanalytic approach permeates Hegland s
advice. When he encourages the attorney to get her c¢lir it to narrate
his story, he addresses a priﬁary barrier to narration, the attorney's
"basic insecurity with the professional role," which leads her to
interrupt with questions, thus demonstrating she is in command.l4 The
recognition is another sign that Hegland is aware of the need for
a different solution to the attorney coufidence problem.

A broad view of Hegland's approach uncovers a struggle between
the practical and the theoretical. He is aware of the need for an
answer to such questions as: What do I do first? What next? What do
I say? He responds by outlining steps and providing the instant
confidence these steps and statements imply. Thus he adds warnings
that clients will differ and that the attorney's insecurity may be
a barrier. Perhaps the most telling evidence that Hegland is dis-
satisfied with the constraints of the current confidence/control
perspective is the section entitled "Getting Used to Chaos."15 Here
a need for Hingstman's communication process approach may. be clearest.
It promises a confidence built on the ability to cope with chaos,
rather than one built on control, as implied in psychological theories.
It appears Hegland will welcome Hingstman's suggested perspective.

RESEARCH and EDUCATIONAL IMPLICATIONS

Our +iscucsion of current literature, assumptions and theoretical
perspectives, ro be worthwhile, should point us in the direction of

reevaluation and iduntification of new research areas and educational
methods .
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Hingatmarn claims that for communication specialists "a major part
ol the work of our profession...will be to refocus what has already bcen
done in psychology," to recast traditional advice and common sense.l6
While that may be rth doing, we must remember that the research which
produced much of tue existing material was not designed or intefpreted
from a process perspective. Since researcl. results are affected by
the design of the study, which is-itself affe ' 23 by the perspective
and. bias of the designer, we may be wise to redesign some of the
research - and to be careful not merely to recast the conclusions ipto
the Iangugge of communication. \

1
v

°

One of our major needs 1is for\descriptive research. We need to
know what takes place in legal inteérview and counseling situations and-:
how satisfied the attorneys and clients are., Goldsmith's research with
the Ledﬁl'Advocate's Program at the University of South Florida is a
goodd initial model. His methods, . allong with Delia's comments about the
résecarch, should provide ideas which could generate more such res.ar~h
almost immediately.l7 ywhile we cerﬁrinly will have to face the

attorney-client privilege barrier, it is not insurmountable.

We might also examine the inter%iewing process as it ap. o
non-client individuals. kecall that one of the assumptions . .n
current literature is that interviewing skills are limited primccily
to dealing with clients. While this Tay be true, insight : - ‘hat
unique relationship might be gained by comparison to-inte v .5 con-
ducted with non-clients. Here we are \not faced with the @ . rney-

client privilege, although other probles may arise.
Another assumption, that interviewing_ and counselinj are a single
process, could also be tested.with this descriptive material. If we
generate a functional definition for eath, one that would allow a .
distinction between an interview element and a counseling element,
we could determine how much of each occurs in the initial contact
between attorney and client. Follow4up esearch on future contact
could also help us determine if our. emphasis on the initial contact is
justified. : ' |

Research regarding client expectati& s before seeing an attorney I
would also be useful. Since, as HingstmaE notes, the communication
process presupposes mutuality of participation, knowledge of client
expectations would tell us how difficult %hat level of participation

i

' -

|

An analysis of the way in which difficult informatior is clarified
and applied, and misunderstandings are avo@ded or identif.:zd and
corrected, would help, especially for understanding the counseling
process. Some material to justify and diréct such research may be
found in research into legal malpractice claims. Unjustified or
unrealistic expectations on the client's part are recognized as a
source of suth suits.1? Those expectationé can ‘be created, identified
or adjusted in the interviewing and counseling process.
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Perhaps, before anything else gan-be accomplished, we nced to
generate a comprehensive bibliography of material already availablc
not only in communication, but in other fields as well, Psychology,
of course, is one source, but attorneys have generated much material
on their own. The footnotes of legal journal articles, as well as the
journals themselves, arec additional sources.

v

Contributions to education are difficult antil we are more
knowledgeable about the process. I»w, however, has already started
to address the problems with clinical programs which give law students
/cxpcricncc and with seminars for practicing lawyers.. These seminars
fjnclude lectures, videotaped role playing and personalized evaluation.
These would seem to be good bases for developing the communication
process perspective since they can increase a person's confidence in’
her ability to cope, without necessitating control. '
Thterviewing and c- ..seling are central to any law pracﬁice.
Attorneys feel a need to ‘o their job better and are looking to each
other and the academic community for idéas. 70 be useful, however,
we must focus on their unique qualitiés and.problems. This Conference

is a good start in secarch of how our unique perspective can contribute
to that focus. ‘

David Hingstman closes his paper with a comparison to a formal
ball. He implies communication has some fancy steps of its owngwhich

attorneys may find worth learning in their effort to keep from gtepping

on clients' toes. He is correct. It is time we stopped being a wall-
flower. Let's dance! J . '
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LEGAL INTERVIEWING AND COUNSELING:
CREATING SHARED SOCIAL REALITIES

Robert E. Nofsinger

As other papers in this collection have demonstrated, we know

-(as teachers and scholars) a good deal about the general communica-

tion skills involved in interviewing and éounseT{ng.] We also know
about effective ~strategies to employ in general interviewing and
counseling situations, although somewhat less about effective strate-
gies in the legal setting. Hegland, who has a law background, gives
excellent practical advice on specific communication skills and

strategies.2 His treatment places some emphasis on both the

‘client's and lawyer's state of mind and viFws communication as a

practical art which one brings to bear on eVeryday legal work. He
presents no overall communication framework or perspective, but much
of his advice tb lawyers is implicitly process. oriented. Hingstman,
who also has a law background, rejects typical psychologicai frame-
works as having major practical defects from a communica;ion point of
view, and his treatment is explicitly process oriented.3 He
discusses the interpersonal relationship between 1awyeﬁ and client
and also legal decision meking from the communication-as-process

perspective.

The process perspective is currently in vogue as a way of
teaching and talking about communication, and even researchers are
seriously heeding Smith's decade-old call for process oriented
studies.4 An often unrecognized implication of this perspective is
that most of the social things that transpire when people communicate
together should be regarded as products--actual creations--of the
process, rather than mérely concomitants of it. It is easy to see
that symbolic acts and conversational episodes are communication

9
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phenomena and only a little more difficult to conceptualize agree-

ments, decisions, and relationships as fundamentally interactional in
nature. It 1is substantially more difficult to see the everyday

concepts of legal practicé, such as the client's legal (or business,

or family) h%story, the facts of the case, the intentions of those
involved, and the immediate goals of the client as being interaction-
al, negotiated, and created through communication. In this paper, 1
propose to push the communication-as-process perspective to its
uttimate limits by making communication absolutely central to every-
day activity, especially legal interviewing and counseling. My task
will be to help us conceive of communication as the thread from which
the very fabric of eVeryday legal practice is woven, so that we are
able to regard facts, past events, societal norms, and even such
supposed mental states as recollections as being the products of
communicative activity. This stance is similar to that taken by some
ethnomethodologists, and requires us to momentarily abandon our

common sense conviction that the social world "is there, exists as

5

fact," and is "given to us." We shall begin by taking seriously

one of our most oft expressed axioms: Meanings are in people.
Communication as Reality Construction

The usual attitude of peopie toward the working world is that\
the events of everyday life exist independently of our communication
about them. Schutz describes this as the "natural attitude of
everyday 1ife.“6 Of course, everyone recognizes that communication
is partvof the everyday workina world, but the events we communicate
about are assumed to be independent of our communication about Ehem.
The accident that happened yesterday occurred as it did regardless of
peopie's perceptions of it or their pronouncements about it, and it
remains unchanged today by what we are currently saying about it--or
so people routinely believe. But to what extent do people act on the
basis o% unperceived, uninterpreted, undéscribed, untalked-about and
therefore unmeaningful events?

109



People act on the basis ©f events-as-interpreted, on the basis

of their own meanings for things. These meanings are not inherent in
the brute, uncommunicated-about world. Events themselves are inher-
ently equivocal in meaning; we usually say ambiguous. Meanings are
created by people thrdugh interpretive work which renders events
intelligible to us in familiar terms. Through the ‘communication
process we ass1gn cultural categories and thus produce for ourselves
an event of a recognizably certain type.: 7 ~ The communication
process allows us to construct certain character1st1cs of the event,
or 1@& background or context, by taking Those character1st1c§.f0r
granted; we.establish others when we explicitly mention them.” As
Loftus and others have so clearly demonstrated, even eyewitnesses not
cnly evaluate and judge but actually remember an event as a function
of the 1anguage used to communicate about it. 9_ And we must remem-
ber that most people who come to know about an event do not have the
djréct eyewitness experience at all. The simple quéstidn, "Did you
hear about the accident yesterday," produces a meaningful, interpret-
ed event for us. It did happen, since this is—taken for granted by
the utterance. It has a certain sense of continhity, since we can
talk about it today as having happened yesterday. ‘And it is a
familiar .and intelligible typé of event: an accident. An unfortu-
nate death of a teenager will be the topic of conversation and news
accounts again and_agaiﬁ, and through this process people will make
sense of it and react to it as "a suicide" or "an accidental over-
dose." People will then act toward their own family members, their
companions, the school authorities, the. decedent's family, and so
forth on the basis of this event-as-interpreted which has become
social reality for us. )

If we can suspend our common sense conviction in the giveness
and facticity of events, we can see that "reality" consists not of

_brute, unsymbolized happenings, but of meaningful

events-as-interpreted. Events-as-interpreted are, in turn, sets of
meanings produced through communication. OQur "reality" is a social .
reality that is made to seem factual. Accordingly, when we say: that
communication 1is a process we mean that it 1is a process of

101



92

constructing social reality. These claims may be more completely
" understood by reiterating them with respect to a specific communica-

3

tion context: legal interviewing and counseling.
Interviewing and Counseling
‘as Creating "Objecfive" Reality

As the lawyer and client begin to communicate about the problem-
atic events that will become: their mutual concern, they will be
oriented to a common factual domain, the everyday Wor]d, which they
will experience and communicate about as having six properties.lo
They both will treat objects and events as examples of types of
events, as instances of the recognizably same category; this is
typicality. They will both make Judgments about the probability of
various things happening; this is likelihood. They will both compare
the problematic events ‘with other past andAhypothetical events to
enrich their understanding bf the matters under discussion; this 1is
‘compaﬁgbjlity.. They both will be able to assign prior conditions as

the' causes of the probiematic events; this is causal texture. They

can both discover means-ends relationships in the behavior ofthe
people involved in these events; this is technical, or as [ shall
say, tactical efficiency. And they will both perceive the above five

properties as necessary characteristics of a given natural order; ‘
this is moral requiredness. Of .course, in most instances the lawyer

" and the client will not have firsthand knowledge of the identical
aspects of their mutual concern. The lawyer's view will include
general knowledge bf society's functioning and specialized knowledge
of legal processes, while the client's viéw will dnclude general
“knowledge of society's functioning and 'specia1ized knowledge of
particular circumstances related to the events under discussion.
Neither has a complete reaJify to;wbrk with (although both assume
that there is some such reality), yet both will come to recognize a
(more or less) shared reality that is typical, likely, comparable to
other everyday events, causally textured, tactically efficient in

terms of discernable means-ends vrelationships, and all this
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necessarily so. Two (or more) distinct socja] realities will. have

been replaced by a mostly shared social rea]ity—-an intersubjective
reality. On the basis of this intersubjective social reality both
lawyer and client will make important decisions, possibly including.

the decision to try to "sell" their social reality to other‘people
through - processes of negotiation or 1litigation. The lawyer and
client have created reality together. ‘ ’

A ‘major .part of the client's participation in this: creative
process is the descriptfon of some set of past problematic events and
circumstances--the client's account. As the account proceeds, the
client employs language which renders ‘visible certain features of
those events which have prompted the visit to the lawyer.. The c[ient
uses ccmmon everyday terms to categorize the events, and these terms

" presuppose and imply certain everyddy features of the social world

assumed to be known in common between client, lawyer, and other

cbmpetent members of SOCiety.ll

Thus, the ordinary obligations
between neighbors, the expected degree of cooperation between employ-
er and emp]oyée, the qsua] trust between husband and wife, the normal
degree of freedom accorded a live-in partner to discipline the other
partner's children, the routine practices of driving a car through a
parkihg lot, the intentions that entering a building in a pérticu]ar
manner suggest, the probability that the seller of some item would

not have known about serious defects in it, the sets of ‘behaviors

that typically imply the operation of a revenge motive, and so on are’

displayed so as to be noticed through the lawyer-client conversation.

" In some cases these features of the everyday world are presupposed by

what 1is actually said, and in some cases they are implied. Ejther
way; they are made a part of events by being taken for granted--by it
being taken fgr granted that these matters are known and understood
in common. For examp]e; the utterance, "Then I started to notice
that my boyfriend was getting home later and later each night," seems
to take for granted that client and friend are not married, possibly
that they are 1living together, .that the client is in a positionfto
know what time the friend gets home, that he used-to get home "at a

standard and eariier time, that there is some probable explanation or

T
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reason beh1nd his change in behav1or, that this is a matter of some

- importance to the client, that these developments violate in some way

"what we all know" to be the normal pitterns of behavior between two
people in this sort of relationship, that this change in behavior. is
somehow related’ to what the client has just talked about (the word
"then" is the clue), and that this event is real and actually happen- |
ed. Of course, the 1awyer knows that the client may be remembering
selectively, may be exaggeraﬂﬁng certain pérts of the story, or may
even be lying about some things, and so the lawyer will probe and
guestion in order to enhance 'a viable interpretation of the client's
account. The lawyer's questions modify that account.

As the\interview progresses, a story begins to emerge that is
believed by both lawyer and client. This is very 1ikely. not the
exact same.story that the client would have told in'a solo narration

‘because the emerging story is interactively constructed. .. Each

participant in the interview sfates, quest1ons, /propoSes, reveals
interpretations, and revises the meaning of the prob1em§f1c events.

Current interpretations trigger retrospecf1ve re1nterpretat1ons of
what was said (or bhelieved) earher.12 Present talk (labels,
symbols, taken-for-granteds) fs used to make past behavior inte1lig;—
ble in terms of some set of meanings. These meanings change during

the course of the interview as both lawyer and cTient use "what

everyone knows" about routine activities to construct interpretations

13 These interpretations

of the problematic events of interest.
become the events-as-interpreted, the "true" story in socially
understandable and 1inguistically describable form. It is this story
that interview participants see as unproblematic, or at least accept-
ably 1ess;prob1ematic, reality and it is this story upon which they

hase their subsequeht actions. From the perspective of communica-
tion—as—rea]ity—construction, both our sense that’ the details of this
shared story are objective facts (which exist independently of anyone
having talked about them) and our sense that the everyday world
jtself (of which this story is a recognizable 1nstance) has this same
independent and objective existence are products of people's account-

ing and interpretive practices.
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- The lawyer-client interview appears as a sort of negotiation
from this perspective, though not so adversarial as many types of
negotiations.' The goal of such an episode is the joint construction
of an-intersubjéctive reality that: (1) incorporates or accounts for
all the "facts" created together by lawyer and_c1ient, including such
facts- as may. be‘ created 'by the communication of ‘other involved
persons who confront our lawyer-client reality; (2) incorporates or

’accomodates the pr1mary needs, goals, and attitudes of client and

1awyer, (3) 1ncorporates or accomodates what the lawyer regards as
the relevant potential legal issues and attainable legal goals; and
(4) establishes .a comfortable, or at least cooperative, working
relationship between lawyer and client. If the resulting story is to
survive the rigors of the legal discovery process, of bargaining and
negotiation (in the adversarial sense), and of litigation, communica-
tion strategies must be directed toward establishing its facticity,

jts coherence, and its common sense quality., It -is clear that

stories without these characteristics are often subject to losing

"their status as accepted reah’ty.l4 A story may be "true" in

some, obiective way and yet be rejected as reality during communiqa-
tion in some legal proceeding because it does not. meet our common
senise standards of typicality, likelihood, comparability, causal
texture, tactical efficiency, and so on. Truth is a product of the
communication process. A different version of the story may become
accepted as reality because it is more easily seen as typical of
everyday events, more easily seen as a recognized and understandable
type of event, than the story that evolves from our lawyer-client
conversation. - Or a different version may be accepted because the
means-ends behavior patterns it comprises more clearly meet our
notions of people's normal tactics in pursuing eVeryday goa]s.‘ And,
of course, the story muét also meet the standards. of judgment accept-
ed by the legal system?-standards which will be recreated and applied
through the communication practices of 1awye(s, witnesses, Jjudges,
and juries. This specific . aspect of the interviewing process 1is
mentioned by Hingstman as deserving theoretical guidance and research
support: How can the client's view of "what happehed" be matched
with the lawyer's view of the necessary e1emgnts for a legal cause of
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action without each one diSiantidg”Mxhew_otherl}é_mmHow"Mcanhwﬁhe

confrontation that Hegland calls for at appropriate stages of the
interview best be«hand]ed, and what points in the episode are the

appropriaté ones for this confron’r.ation?16 These are excellent -

- questions and deserve the attention of communication scholars inter-

ested in the legal setting, but the scope of our research and theo-

retical efforts must include not only the interface between everyday

and legal rea]itiés, but also the processes by which those real-
ities--as meaningful, intersubjective interpretations--are created.
For example, consider the problem of lawyer and client designing
their messages for-each other during an intervjewlepisode.

Any utterance that conveys a symbo1ic_act (such as a question,

- assertion, request, or promise) ~and that carries propositibna]
content also takes for granted certain states of knowledge held by

17 The’spéaker assumes that some

the participants in the episode.
general background knowledge is shared by the intended recipients of
the message. Speakers often pr;}ume that other participants also
share certaﬁn more specific foreground knowledge about the topics of
discussion, the context in which ‘they arise, and the" local situation

18

in which the. communication  épisode s embedded. Utterances are

~it. Recipients of messages, in -turn, can usually detect that some

knowledge has been presuméd and routinely apply their knowledge to
the task of creating meaning for the speaker's message. It is not
the case, however, that recipients always supply the same knowledge
that the speaker intended. Any knowledge that seems to- fit can be
employed to establish meaning for a message, and different attribu-
tions of knowledge usually result in different meanings; For exam-
ple, a Tlawyer may ask( a question- intending to .elicit a serious
answer. This presupposes that the lawyer actually wants to know the
information, that the lawyer assumes that the client hasuthe“infd}ma—
tion, that it is appropriate 1in the immediate situation for the
lawyer to ask and the client to disclose the information, and that

19

the client recognizes these presuppositions.- But suppose the

client does not recognize. that the lawyer actually wants to know
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(wants a serious answer) or does .not regard the disclosure of the
information as appropriate in the situation. In that case the client
may well give some type of sogia]]y accepted ritual response, rather
than actually formulating the specific information related to the
question. An analogous sthation is when yodr physician’ asks how you
are: Do you say, "Just fine, Doc," or do you reply that you have
been experiéhagﬁg bothersome dizziness for three days? ‘It depends—on————
your definition of the situation and-on your attribution-of what the
doctor wants. The problem is how to design utterances for a recipi-
ent (either client or lawyer) when you cannot be sure of what you can
také'fbr‘granted”that'the person knows or what the person will assume
you have taken for granied. Another example would be where the
client takes for granted that the ‘lawyer knows certain things about
the client's farming business oﬁ family history, while the lawyer
applies somewhat different knowledge to the task of interpreting the
client's utterances. Instances 'of this sort can slow down the
progress of the interview or even result in the construction of a
reality that is only apparently shared——]awyer and c11ent may think
they are committed to exactly the same story when, it will later be
shown, they are not. Commun1cat1on scho]ars can provide | critical
input to the training of lawyers (and other types of 1nterv1ewers ‘and
counselors) and at the same time discover important character1st1cs
of the process of rea11ty creat1on\by @ continuing careful study of
the- communication componenfs of stories and other accounts of rea11-
ty. This should include both the e11c1fat1on and the te111ng 20

A good beginni@g has been achieved by political scientist W.
Lance .Bennett ‘who has studied various characteristics of stories and _
appl-ied the findings to an analysis of courtroom fest1mony‘21“‘W“‘T“"”

should 1nvest1gate the communication patterns that lead to viable
stories in the interactive situation of the interview; which may
-differ in important ways from what happens 1in the'codrtroom. We
should also study those communication patterns that lead to weak or
unsatisfactory constructions of reality and wo?k out ways of detect-
ing and correcting such patterns during the p}ogress of the inter-
view. Of course, some work has been done on the detection of

13
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deliberate deception, but it is not at all clear that lying is the

most. pernicious problem affecting viable reality construction in

1ega1ninterviews.22 If lawyers cap be edd{éped-with thé—ékills for,
real-time detection of those communication patterns that mark uncer-

tainty, confusion, contradiction, inference (as opposed to observa-
tion), exaggeration, and omission in the emérging intersubjective

reality, they will be in a better position fo judge and (if possibTle)
improve -upon ~the viability of that reality. The' research needed to

identify the relevant patterns and prov1de for their detectability

~should include the.careful analysis of. actual talk dur1ng 1nterv1ews,/

focusing on,the giving and interpretation of accounts.

Upwtovthis poinf I have referred to the client's problem as a
prob]emat1c event. _One sense “in which it is prob]emat1c is whether
it can be\cleared up or redressed through legal® channe]s, whether it
can be nqut1ated or 11t1gated. The client has made some pre11m1nary
decisions about this before coming to the interview and these de-
cisions probably involved communiéating about thé event with friends,
relatives, and others. This is a phase of réglity construction that
communication scho]ars should study along with the 1nterv1ew itself.

Felst1ner, Abel, and Sarat describe this phase (as well as’ the phase

2

of contact with legal professionals) as the transformation of dis-

putes from naming to blaming to c]aiming.23 Thrbugh the process of

blaming, they become grievances against some other party (or not);

and— fhrough*t1a1m1ng they~become d15putes~aga1nst-¢he other-party—(or
not) which then enter the legal system oOr some other set of proce-
dures for reso]utwn.?4 Naming, blaming, and.c1a1m1ng\a(e commu -~
arises: * that the problematic .event constitutes\ a dispute with a
cause for legal action, for example. These are processes that we
should carefully investigate and clearly understand whether or not
they occur in the context of a client consulting a Tlawyer. The
resultant findings would probably Hl]ﬁm{ﬁate our understanding of the

! .
legal interview and many other types of episodes as well.
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_naming, events become perceive d as _injurious_ (or not); through
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As reseahéhers, the perspective espoused here directs our
attention to the communication processes by which we create intersub-

Jective reality, that meaningful or interpreted reality on the basis .

of which we mediate most of our dmportant everyday action. The
perspective warns us that the facticity or objective quality of the
everyday world is not nearly so worthwhile a research focus &s is the
process by which we produce that quality. We are asked to suspend
our belief in the ‘typicality, 1likelihood, comparability, causal
texjure, tactical efficiency, and moral requiredness of the everyday
world in order to study how people create these properties which they
then take as given,

As practitioners, as members\of the everyday world, we cannot
suspend belief in the common sense view of things. A lawyer (or
anyone else) who adepted the belief that the communication of the
ongoing episode is not about some past event, but rather creates that
~event, would be unable to interact smoothly with everyone else who
holds the natural attitude of everyday 1life.  So, aside from the
possible research benefits that may find application in legal dinter-
viewing and counseling;“What good is.it to the lawyer? I think that

the perspective of communication as reality construction can sensi-

tize practitioners to three very usefu]-dttitudes about interviewing,
counseling, and similar dctivities. F1rst people's awareness of the
importance of communication itself will be heightened. We must
remember that those of us who attend this conference and those who
read these proceedings are probably atypical in our. commitment to the
importahte of the communication process in evefyday affairs. Most
pracr1t1oners probably need to pe rem1nded or even shocked into an
',awareness of how profoundly people' s use of . languade affects how
things appear to them, and of now the meanings people ‘have do not
arise automatically from communication, but rather. are interactive]y
" and rec1proca11y arr1ved at. This perspective stresses the impor-
tance of commun1caf1on more than any other I know of. ; Second, peop]e
will be sens1t1zed to the 1mportance of appeatrances 1n everyday life.

We are SO attuned ‘to the des1rab111ty of finding and being our true
‘selves fhese ddys that we forget that appearance is all mgst peop]e

-
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have to work with. Certainly, the jury is carefully protected from
most “influences except the carefully constructed appearances that are
produced in the courtroom. Cedtain]y, the lawyer should keep alert
to the fact that the client is presenting an appearance (or appear-
ances) throughout the interview. Appearanges can be skillfully or
awkwardly managed and, perhaps most importantly of all, appearances
can be changed. That is,'fhere are alternative appearances which can
be created and emp]oyed to bring about consensus where before it was
not possible, or to repTace an unfavorable appearance with a more:-
approved one, and so on. Third, this perspective will sens1t1ze
people to the 1mp0rtance of the unsaid. I do not refer here to
nonverbal messages, but to all those things we take for granted on
the basis of- verba1 and nonverbal messages. Appearances can be
created implicitly through what is presupposed and -implied by- péo-
ple's utterances. The unsaid often reflects strong commitment or#
hides the lack of it, for example. And the taken for granted can be
compared to what is said or to itself as a check for consistehey. "
Thus, what we teach' practitiorers about interviewing can be
Athided by even such an extreme perspective as this if we take care
not to displaee critical elements of the common:sense view needed for
operating in the everyday world. Pedagogy can be a-.useful buffer
between theory and research, on the one hand, and practice, on the
other. - It can allow the scholar to make obvious, accepted views of
’ the world problematic in order to discover previously unnoticed
re1at10nships betwéen communication and other processes, while
allowing the lawyer (or other practitioner) to retain those obvious
‘and accepted views in order to function in the work place. One
aspect ‘of everyday reality is so-clearly created and ma1nﬁa1n%d
5 through codmun1cat10n, however, thaf Fch01ars and practitioners alike
.can function perfectly well by treating it as an accomplishment
rather than-an established fact. Interpersonal relationships are
easy to. see as moment -by-moment products of ‘communication.
KWatzlaW1ck, Beavin, ‘and Jackson have stréssed that every message has
a relational component, and every time we speak we sustain or alter

our reltationship with each other.25
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Interviewing and Counseling
as Creating Relational Reality-~

Hegland c]ear]y sees the importance for the lawyer of establish-
ing a good work1ng relationship ‘with the client, and he specifically
discusses trust as a sort of relational confidence between two fellow
human beingsiz6 Hingstman stresses that the long-term relationship
between ]awye# and client is one of the major outcomes of adopting
the process view of communication, and mentions some of the advan-
tages of beiné able to rely upon that relationship as a resource for
repairing problems that arise in this or that tinterviewing or coun-
seling episode.27 In fact, much of both Hegland and Hingstman's
discussions of communication betﬁeen lawyer and client focuses on its
re]at%ona]'aspects, and they are no doubt correct that the nature of
this relat1o$sh1p has 1mporfant effects on the communicative process
of construct1ng fhe rea11ty of the case. Furthermore, according to
the perspective that communication is a- process of creating reality,
these effect% are reciprocal.

J

The . re]at1on¢h1ps among the part1c1panfs in a communicative

episode serve as a sort of context for the interpretation ‘of the

| that episode. One aspect .of the relationship between

messages in
lawyer and c11ent for example, is the rglg§_of 1awyer and of c11ent

The lawyer 15 likely to be familiar with both the role of lawyer and
-of c11entkqs seen-by-lawyer. This would be less true, of course, at
the beginhihg of the lawyer's career. The client, on the otk@r~hand,
will often be unfamiliar both with the role of the c]ien%}z;;*thth
that of 1éwyer—as—seen-by-c1ient. Hegland reminds the lawyer to
adjust to'#he client's unfamiliarity with what goes on in the law-
yer's offi’ce.28 Thus, while the roles the two participants adopg
do provide a context for each to interpret the other's communicative
behavior,fit is also true that lawyer and c11ent are defining and
produc1ng'fhose roles through the1r commun1cat1on In a sense, each
"Tearns hqw to act the role as the ep1sode progresses. The exact

nature of these (or any other) roles is negotiated by the partici-
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pants through the comminication process: their rights, their obliga-
tions, their freedoms and constraints.29 Roles, of course, can be
relatively flexible or relatively rigid, but we must remember that
they are created and sustained as flexible or rigid by our communica-
tion patterns. Once made workably aware of this through communica-

tion pedagogy, practitioners can attempt tpxgstablish the kinds of

relationships they think wi}i be most beneficial to their clients.
The relationship is created interactively, of course, so the Tawyer

can influence, but not totally control, the roles as played 1in a
particular episode. But as the lawyer acquires more and more skill
and increasingly effective communication strategies, it should be
more and more possible for the lawyer to achieve the desired rela-
tionship. The goal for communicat{on pedagogy in this process should

"be to give the practitioner the recognition that professional (and,

of course, _persoha]) re]ationShips are continuing products of the
communication process and then to give the practitioner the skills to

guide the establishment of a relationship having the qualities that’
'will facilitate progress toward the professional goals appropriate to

the particular situation. What are those qualitier”

The appropriate goals for lawyer and client--and therefore the

appropriate. relationship--may vary somewhat. If we assume, however,

that one goal for lawyer-client interaction is usually to help the

client understand the options available and make the major decisions
about -those options (a goal that Hegland deems important), then the
lawyer-client relationship must be to some degree a helping relation-
ship, as generally defined in ‘the counseling fie]d.3 - -To 'the
extent that the relationship shouig be a helping oné, we know seveg%]
important qualities that facilitate the client's ability to makgifnd
take responsibility for important decisions. These are stated
differently by-various researchers in counseling communication, bﬁt I
shall call them empathy, respect, genuineness, and specificif&.31
Empathy is produced by communicating that we understand the/other
person's point of view and can imagine or appreciate the world as
that other person sees it. Respect is produced by communicating a
warmth and -positive regard for the other as a worthwhile person.

t - -
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Genuineness is produced by being open and honest with the other about
oneself and by operating in fairness with respect to the other.
Specificity 1is produced by dealing with issues on a concrete,
practical level and by being clear and.accurate in communicating with
- the other. Helping relationships in which . these qualities are
communicated at high levels by the practitioher are more effective
than other he]qug_re]at{onships.32 Again, communication pédagogy
can provide p;aétifioners with the skills to produce these qualities

in relationships with clients.

The key to understanding and coping with relational problems
during lawyer-client episodes is to remember the reflexivity in the
communication process, as implied by our perspective that
communication creates relational (and other) reality. To modify
Leiter just a bit on this point, the intérpersonal relationship of
the participants gives meaning to their talk and behavior, while at
the same time, it exists in and through that very talk and
behavior.32 As I have claimed about "objective" reality, each and
every utterance retrqspective]y presupposes an’ eXistiﬁg relational
reality and thereby contributes to the definition of that reality.
And every utterance prospectively influences the future possibilities
of the participants' relational reality. We create our social world
as we communicate our way thrqugh everyday life.

Conclusion
If we take seriously the perspective that our everyday reality

js continually created by us through the process of communication, we
may find some immediate ‘practical applications that will benefit

practitioners of legal (and other) interviewing and counseling. But

the greater benefit{”I believe, is the potential that research will

achieve 'powerful new insights into the dynamics of this type of

face-to-face interaction. //'
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" RESPONSES TO LEGAL, INTERVIEWLING AND COUNSELING PROGRAM

Harvey Burdick: 1t is the first time I've heard a discussion on
legal counseling.and interviewing and other kinds of models come to my
mind. T think of the medical model of interviewing and the function of
that interview on the part of the doctor who is trying to find out ]
something so that he can diagnose the disease and treat it. I think of
the therapeutic model of the clinical psychologist who has a relationship
with a client where the interview is almost the treatment itself. I think’
of a teaching model as one who interviews students and who is supposed to
lead the student to the truth in some fashion. Or, there is the priest's
model when he leads the parishioner closer to God. And maybe there are
other models, but those are the ones that come to mind. Is the lawyer
model a piece of everything or is it different from everything? Is it_a
unique model?

’

Kenney Hegland: All of the above. It is a hodgepodge. I think
a part of the legal interview is getting information like a doctor; you
need to know what happened. You are also like a teacher, in terms of
telling students (clients) you have some kind of knowledge. You also are
giving them certain parts of the truth and you're making judgments. You
have the same cross to bear as a teacher because you control the
information; you manipulate some knowledge. I think that there are many
different kinds of models and many different kinds of roles. You find out
what the facts are, and then you help the people go from the past facts.
There are different kinds of legal interviews too. . Most of my own
experiences were with past events-—divorces, crimes, landlords, that sort
'of thing versus planning. Most business lawyers do planning and their
function is quite different; they are not concerned with past facts as
much as they are involved with future facts. o

David Hingstman: As I emphésized in my paper, I have
difficulties with models that say that lawyers should do such and such.
In other words;. the lawyer should be a doctor; the lawyer should be a
therapist; the lawyer should be a teacher. -I think that all of those
kinds of models emphasize that you have a certain body of information you
havé to master in order to even imagine you are competent in interviewing
and ‘counseling. It is more useful to look at the situations themselves
and decide what is likely to happen in each situation. I suggest that
lawyérs will tend to doubt their own abilities and may have unreasonable
expectations about what they should do; there will be distractions from

the environment. Then, when they identify elements of the situation, they ~

will day, "What can I do to adopt or cope with that situation?" What we
are saying essentially is the lawyer is am interactor. But, we are all
interadtors. So, that doesn't tell you very much. Look instead at the
situatibn. What is in .that situation? What do I need to do to adapt to
the situation? ' /

James Weaver: Your question seems to imply all these other
models were very neat, clear, separate and distinct. I think if you look
at each one of them, they are a hodgepodge. All of them are alike in
certain ways. The legal model can be like the medical model, and yet
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certain problems exist when trying to relate the medical model to law. As
you quickly find out, a lot of the legal interviews really are not dealing
with legal problems. This is one of the surprising things. The client
may think that there is going to be a legal problem, but there may not be
one at all. When there is such a problem, it is the legal expert's job to
try to help the client. So yes, the legal interview is like the others,
but so are the others like the legal one. A hodgepodge exists.

Gerald Miller: I've attended a number of conferences on social
science and the law and communication and the law, some of which have been
attended by Marxist sociologists. I've come to the conclusion that a
Marxist sociologist is kind of indispensable, even though they tend to.be
a pain in the posterior for everyone attending the conference. Since I
don't think we have a Marxist sociologist here, I'll be the devil's
advocate and react to what has been said from that perspective. I think
it ‘would be very easy for us to worry a great deal about what kind of
interview and counseling model we think is optimal for lawyers and
clients. My Marxist postulate would be, given the rotten fiber in which
the capitalist legal system is embedded, the typical attorney isn't going
to take the time to develop any kind of serious relationship with a
client. And the typical client isn't going to have the resources to
demand the attorney develop that kind of relationship. If you're
fortunate enough to be a continuing counsel for a corporation about their
legal matters, where you have contact with a board of directors or
president or vice-president for two or three years at a time, that's fine.

Or, if you are fortunate enough to be handling the legal affairs of an
economically advantaged client, that's fine. But my prediction would be,
that for 95 percent of the clients, lawyers aren't going to take the time
to develop an interpersonal relationship and clients aren't going to have
the economic resources to demand that kind of relationship from the
lawyers. It seems to-me that if that is a possibility, there are two
approaches we can take. One is obviously the Marxist sociologist
perspective to drive down the rotten fiber of the system and develop a new
set of assumptions to take away the notion that the legal profession is
the tool of the economically power ful--just throw the whole system out.
The other would-be to.say, "What can we do to help people do a better job-
in twenty minutes or a half hour, or forty-five minutes or whatever amount
of time gets involved?" When we start talking of the values of developing
an interpersonal relationship, we are not viewing things as one-shot
operations, but rather working overtime and spending a lot of time drawing
out things. -I wonder if the participants have any thoughts about whether

or not that kind of model really is applicable to some of the interviewing

and counseling that goes on within the legal system today?

Vivian Dicks: You imply that attorneys will not take the time.
T think that is not true and I would point to two things. First, there is
a current call in the legal literature on improved interviewing.
Attorneys scem to want to do a better job in this area. The second thing
I would point to is that, if you do it better, you can theoretically be
more efficient in meeting the goals of the legal interviewer. Lawyers
will take the time to establish improved interpersonal relationships so
that their time is spent more productively. In other words, the attorney
"says, "I'm wasting a lot of time because I'm.doing a bad job and I know I
can do it better." As to whether or not the client will demand it from an
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attorney, there are a couple of impediments, but they can be overcome.
One is intimidation. Clients are intimidated by attorneys. They don't
understand the words they are using; they go into offices that are plush
or of fices Lhal are in chaos; .they face a system that they know nothing-
about and where they have a great deal to lose. High risk and
unfamiliarity can be dealt with by the attorney to reduce that problem.
When they are dealt with the relationship between attorney and client
improves. The other thing that impedes the client is cost. "Everytime I
ask a question, is this going to ring the meter up again?" The lawyer who
addresses that kind of question might reduce another one of the. '
impediments. T don't think the situation you described is accurate. Take
your Marxism back to Michigan State! (Laughter)

 Gerald Miller: Let me respond to that because, first of all, it
was not meant to be a deterministic- statement. a Marxist would make and T
assume there would be attorneys who are exceptidns to the rule. It is a
naive credo of faith though to say that a large number of attorneys or a
large number of academicians don't spend time in their offices with their
students because they have better things to do. It is naive to suggest
that attorneys when they start to find their own priorities and
structuring their own realities spend much time doing that. I kind of
like the answer I'm hearing and it may just be a hang-up I have about what
T mean by an "interpersonal relationship.” . There are probably some
strategies such as those you mention which attorneys can use to -
communicate more effectively even in short time frames. I don't disagree
with that. But, lawyers generally don't do the kinds of things they need
to do to get the kind of interpersonal relationship that I think would be
really insightful. I remain skeptical about ‘that happening, and I'm not
sure that articles in legal journals wirfichange them. The way all
professionals write in journals about ethics and behavior, and the way
the average member of the profession practices it, is often different
among academics, doctors, lawyers and every other professional group. But
I don't mean to imply no. attorney would take the time; there are enough of
them that would see that establishing a relationship is no overwhelming
problem.

Raymond Buchanan: We have left out of this discussion a 'segment
of practicioners- that are very important. It is one thing to talk about
people working in civil cases where there are almost unlimited resources, |
but obviously when you are dealing with a public defender's office or when
you're dealing with a prosecutor's office; you are dealing with burdened
down .people. So, the problem Gerry is talking about is a realistic one.
I don't want to rush over the idea of at least trying to figure out how to
deal with the problem of trying to compress the process for those haggard
and belabored people who are so burdened down because they don't have the
“time and they don't have the resources. There are thousands of those
people out there working in our judicial system. They do need to deal
with interpersonal relationships in a different-manner from many-other
lawyers. I don't want us to overlook the recommendation Gerry made that
we do need some kind of research on the possibility of compressing the
process for those situations where it is necessary to do so.- I've worked
with public defenders and prosecutors and I know how rushed they are, how
their caseloads are such that they simply cannot do the kinds of things
that are recommended over long periods of time. We can't compress that
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process until we find out what the process is. We don't even have the
descriptive literature to find out what is happening in legal interview
situations., Maybe we would discover that we don't need to compress it at
all, '

Raymond Buchapan: I agree with you except we do have to
recognize that there are significant situations where lawyers don't have
years and years to deal with problems. There are times when people do
have time and money constralnts that indicate they can 't go into a lot of
detail and a 1ot of time. Whatever we do, we are g01ng to have to
recognize that problem and try to address it.

; _§l§e Tsongas. I think it is important to make a distinction

between lawyers giving legal counsel and lawyers doing counseling. I
think we have been a little bit careless about that distinction. .When I
think of People in litigation, they are under a great deal of stress.- The
prOblCm is "that when the litigator is under stress, his counseling skills,
if ‘he has any, are probably not very high. One skill we might focus on is
how to give attorneys referral skills when they recognize symptoms in
clients and witnesses. They should be able to refer them to counselors
when that is needed. I can think of opne example of how that is being done
in the state of Oregon, and I'm sure there are hundreds of other examples
from around the country. In divorce litigation in Oregon, there is a
group that uses pairs of attorneys and counselors as teams to separate

the legal problems from the personal problems and to try to work through
those together. They have a phenomenally high success rate in settling

" divorce cases and in preventing them from future litigation. That is one

skill we can offer, teaching attorneys referral skills when they are no
longer in the field of legal counsel and are in a position of needing to
refer a cllenL to a counselor

Keith-Griffin: I like the connection between Jim Weaver's
T : . . - .
overview of variables involved in the interview and counsellng process and

- Bob Nofsinger's comments on the constructlonal approach 1n recreating

reality. I would offer a phrase, "conscious competence' to unite these
Lvo. Building further on what Gerry has said, all of us-bring certain
communication competencies to our respective jobs. Anyone who is an
attorney is going to have a certain number of communication skills. In my
own limited work in legal communlcatlon, I've found, that attorneys do not
appear interested in developing "conscious competence._ They are
interested in how they can win or get the job done. I think what we are
dealing with here is the question, "How can we communlcate to the attorney
a concern for developing 'conscious competence,' in identifying and
responding to the communlcatlon varlables in the client-attorney

Leroy Tornquist: I'd like to add some additional objective
realities to what Vivian Dicks said about legal education. In legal
cducation, we have been talking about’ changing it by lowering student
faculty ratios. We have also been talking about 1ntroduc1ng more in
communication in client counseling. But, there are a couple of things you
have to keep in mind. Flrst,.spec1al courses in legal education are
rather new in the last ten or fifteen years. There are many schools where
you talk about clipnical courses such as. client counseling to the academic

? [y
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faculty and they will absolutely do everything they can not to:

introduce those courses. They will fight against them. It is those kinds
of people we need to impress with the importance of communication skills
in the .practice of lawyering. Secondly, the number of law students that
take practical courses within a given law school is small. You may only
have 24 students that are able to take the course and 24 students just -
isn't very many in terms of the total number of students that actually
graduate. You need to keep in mind the reality that it isn't enough to
say we need to change. I agree that we need to better train lawyers in
our society, but it is not quite as simple as we seem to think. We are
going into tough times. These courses are expensive courses. As a law
school dean, I really have to worry about such courses; they are very
expensive and yet very important.

Philip Davis: I suggest that the way to change the law school
curriculum is to get to your bar association and explain to them exactly
what is going on here and what lawyering is mostly about. Part of the bar
examination should be an oral examination. I proposed that to the New
Mexico Board of Bar Examiners. It was fascinating to bear Bob Nofsinger
talk about intersubjective reality, because their reaction to my
suggestion that there be an oral component to the bar was, ''How would we
grade that? It's so subjective."  They virtually rejected it out-of hand,
even though they acknowledged there are a lot of people who pass the bar
who are absolutely dumbstruck when talking to anybody else including their
own wives, children, etc. These are many people who don't pass the bar
oxam who are fantastic lawyers in the classroom. The way to wrench your
law schools around is to get the Board of Bar Examiners to say, 'Change
the way you let people become lawyers!"
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REVIEW OF RESEARCH ON NEGOTIATING AND BARGAINING:
PROBLEMS WITH THE ECONOMIC MODEL ,
AS A BASIS FOR THEORY AND RESEARCH ON NEGOTIATION

David H. Smith .

In television interview several years ago, Harvard eco-
nomist-John Kenneth Galbraith remarked that, prior to 1970, any
candidate for a Ph.D. degree in economics who announced that
inflation and recession could co-exist would have failed the
examination. With the-decline of Keynesian interpretations,
economists have been unable to describe what has been happening
to the economy, tell us what we can do-about it, or agree among
themselves. VYet the economic model has remained remarkably
popular as a basis for theory in social science.- It has been
used extensively in sociology and social psychology in the
attempt to develop a general explanation of human behavior.
Because of its nature it has seemed particularly appropriate
for the study of negotiation.

: This paper will discuss the theory of exchange which is
.elaborated from the economic model, consider its place in social
science theory, comment upon some of the problems with its
underlying precepts, and discuss implications of all this for
research on negotiation by communication scholars.

Jeremy Bentham begins An Introduction to the Principles.
of Morals and Legislation as follows: ’

"Nature has placed mankind under the governance of
two sovereign masters, pain and pleasure. It is for
them alone to point out what we ought to do, as well
as to determine what we shall do. . On the one hand
the standard of right and wrong, on the other the
chain of causes and effects are fastened to their
throne. They govern us in all we do, in all we say,
in all we think; every effort we can make to
throw off our subjection wi]l serve but to

_ demonstrate and confirm it."

)

The notion that people pursue pleasure and eschew pain is
deeply rooted in Western thought, but in Bentham's era it
became the key to establishing an ethic for human action. One
would do and should do’ that which would maximize utility.

For Adam Smfth, in this same era, utility was value in use

as opposed to purchasing power which was value in exchange. It
 was'through money that utility was translated into a basis for
exchange. -
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From these fundamental notions the mdﬁern view of the ‘eco-

evolved. Economic or rational persons have sets of values or
utilities of which they are aware. Through the process of
exchange they attempt to maximize those values, receiving the
most of what they want at the Teast cost to themselves. They
behave best when they behave purposefully, consistently and,
hence, rationally.

These rationai persons, -who know what they want in advance
and behave so as to get the most of it they can, have been
appealing not only to the economist. They have made their way
into the social science literature generally through exchange
theory.3 'Ih sociology the theory of 2xchange is widely asso-
ciated with the work of Georgé llomans® and Peter Blau.

Thibaut and Kelley apply the hotion of exchange to the for-
mation of dyadic_re]gtionships in groups.

The point should be made, hoWever, that whatever

the gratifications achieved in dyads, however

lofty or fine the motives satisfied may be, .
relationship may be viewed as a trading or *
bargaining one. The basic-.assumption running
throughout our analysis is that every. individual
voluntarily enters and stays in.any relationship

only as long as it is adequately satisfactory in

terms of his rewards and costs.®

For Thibaut and Kelley, action is determined, by the comparison
levels of alternatives, Clalt. This Clalt notion has been

. borrowed by others, among them Caplow who uses it in *

Principles oﬁXOrganization.7' : -

The raEiona]ity notion with its-emphaﬁis on g/griori pur-
pose has al'so found its way into theories of management and

-administration. Here it is expressed/in rather elaborate

schemes for planning, which give rise to PERT charts, decision
trees, computer modeling and simulation. ‘

A number of writers have used the rationality idea to
discuss interpersonal relationships more specifically. Carson
describes interpersonal :elationships as negotiated, -resulting
in contractual arrangements, including such noncommercial com-

f‘modities as “satisfaction and security" which he argues exhibit

many of the same-properties as commercial commodities.8 Roloff
argues that :

MInterpersonal communication is a symbolic process
by which two people, - bound together in a relation-
ship, provide each cther with resources or -nego-
tiate the exchange of resources."9

" Miller and Steinberg suggest that human communication is
"1311 about' controlling the environment so as to receive
certain physical, economic or social rewaffizérom it."10

¢
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] Villard and Whipple use the term "relational currency" to
dramatize the economic base of their view of relfational com-
munication. '

"OQur selection of the monetary concept of curréncy
is not & chance selection, for indeed interperscnal
relationships involve not only an investment in
terms of ourselves as well as our Timited time and
energy, a transaction or trade in some currency

"that we wiTT describe as intimate or economic, but
also-a degree of rjsk taking, which may involve
loss of ~investment/, Tack of support for our iden-
tities, and}~perhéps, even_a conscious misrepresen-
tation of cufrency value." .

Knapp sees the ongoing assessment of rewards .(or favors)
and costs as the basis for moving in and out of relationships.

For any given -encounter, you might assess the
rewards and costs and ask yourself whether the
rewards were greater than the cost. Naturally, the
greater the ratio of rewards to costs, the more
satisfied you are with the relationship."12 :

Wilmot cites Altman and Taylor in arguing that "perceived
rewards and costs govern the development of relationships."13
In describing the termination of relationships he explains,
“Often you find someone else who 'fits' better--who shares more
of the same values, responds more fully to you as a person, and
generally provides more rewards."l4 Thus all relationships may
be viawed as negotiated. Talk becomes the process through
which communicative transactions are developed.

The idea that people seek pleasure and e::hew pain is a
good fit #ith the concept of reinforcement in behavioristic’
psychology, particularly when profit is seen as reward and
loss is seen as punishment. Hence, the economic model and
tngfdominant psychological perspective in the twentieth cen-
tyry have shared an underiying commonality. Their notion of
the base of human behavior has been similar. It is not.
squrising, then, that exchange based on rationality should
have become a popular base for explanations in social science
in general and in communication study in particular.

_ It fas from economics, once again, that the theory of
games developed, particularly as a means of solving the
bilateral monopoly problem. Game theory has also proved

widely popular in the social sciences. It seems to provide
‘a way of describing bargaining transactions. Numerous studies
of negotiation have been carried out based upon the game theory
paradigm. Indeed, a whole social psychology has developed from
one particular variety of game, the Prisoner's Dilemma Game. '

Game theory, of course, takes the most rational decision
as its,objective. It. assumes that players know all the values

»
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associated with all possible outcomes, both for themselves and
for the others in -the transaction, before any choices are made.
Further, these values are comparable on a single scale, often
an interval scale. Laboratory research can thus be carried out
without the confounding difficulties involved in allowing sub-
jects actually to talk to each other.

Critiques of game theory are not new. The absence of the
opportunity for subjects to communicate has been a particularly
important limitation from the view of communication scholars.
‘The problems addressed below, however, though applicable to the
theory of games are not specific to game theory, but rather
apply to the whole concept of economic-rational man as outlined
above.

The fundamental problems with the rational view stem from
the basic assumptions themselves. The first is that we have
goals or motives in advance of behavior. There is an attrac-
tive contrary body of thought which argues that it is only in
behaviors that meaning and purpose are discovered, and, that
goal-like statements are created after the fact to explain
behavior. In this view one's goals can be found only after the
behavior itself has been executed.l5 If purpose is not a prori

then neither behaviors nor bargains can be chosen on the basis

of purposes.

"A second objection to the rational view is that even if
motives exist prior to acts, they cannot be ordered and com-
pared. Human beings are thus viewed as having only general
notions about desired future states. Some of these desires are
“incompatible and, perhaps, in conflict. These conflicts are
not problematic, however, because the possible events seldom
present themselves in the same field. Salience and, perhaps,
certain accidental factors rather than greatest utility deter-
mine what behavior is enacted.

Fach of us is likely to have a number of items he/she
ould like. to purchase. The one that is actually bought may
se.determined by the appearance of a salesman at the door, by a
particularly favorable price or attractive color, or by the
suggestion-of some friend. Utilities would seem evanescent
indeed if they are modified as rapidly as necessary to explain
examples of this kind.

Most of us want incompatible future states. We want to-
work, fewer hours and publish more books. When two such objec-
tives become simultaneously salient, we will experience con-

siderable conflict. We may be able to handle the conflict only

by withdrawing from the situation demanding choice. Incon-
sistent, doubt-filled, ambivalent behavior is a poor fit with a
mod@] describing man as possessing an ordered set of utilities.

|

fFurther, the rational person is presumed to possess a
dimension on which widely differing phenomena can be compared.
Such a human can compare a desire to be a]onelfggf attrac-

‘ , K
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tiveness of a new automobile, a fondness for artichokes, and a
Money provides a

belief in human dignity, on a single scale.

useful scale on which to  compare items for purchase, but as

difficult as it is to find consistency in the way we actually

use money, it seems impossible to find any scale on which sen-

timents and beliefs can be compared with whims and needs.

in applying rationality to bargaining behavior not
t individuals know their own utilities

hem, but that they have a complete
“others and the ordering the

Furt her, that khowledge

Third,
only must we assume tha

and are able to order t
knowledge of the utilities held. by

‘others place on those utilities.

extends not only to past possibilities, but to all known alter-
natives and unknown -alternatives which might emerge as part of
the process of bargaining itself, ‘We. know in advance how we
and others will value all possible options. For those of us who
find it difficult enough to know what we want to order for
breakfast, such omniscience seems unlikely. ,

Fourth, ther: is a fundamental tautology underlying the
rationality princ.ple. If people behave so as to maximize
‘their utilities, we have both a predictor and an explainer of
behavior. 'But what happens when, as we commonly do, we notice
an individual behaving in a bizarre fashion. We ask how the
person can engage in such obvious seif-destruction. If the

individual is maximizing utility, surely such acts would not be

performed. : i .
. In order to save the utility concept in face of such a
question, we can stress its subjectivity. We can say that
although the external observer is not able to understand the
values being assigned-by the individual performing the act, the
indeed have greater utility.. Regardless of how it

y watch, this self-destructive

act does
ng the beﬁaving to have greater

might appear to those who merel

.behavior appears to the one doi
utility than any other alternative.

Having thus allowed the introduction of individual sub-
jectivity into the valuing of utilities, we are now in the
position of saying that the individual behaves in this way

How do we know

because of the assignment of greater utility.
utility? Because the
.We are in a conceptual

\

that the  behavior executed 'has greater
individual has executed the behavior.
We know the individual behaves because the act has

circle.
high utility and we know the act has high utility because it

is the behavior. i
behave so as to maximize utilities. But
jective element to account: for self-destructive behavior, we
are .caught in a tautology. We have an explanation which is

explanation at all.

If utilities are not subjective, then man does not always

Because of these weakﬂesseg in the assumptions underlying
the rationality mdtion, that view has come under increasing
. i ) :

if we introduce a sub-

/
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attack. Indeed, the economic model has become unsatisfactory
even for economics itself. Many economists have come to regard
the idea of a grants economy, where gifts are bestowed with no
prospect of exchange, as necessary for the explanation of how a
capitalist economic system operates. ‘Kenneth Boulding's book,
An Economy of Love and Fear, fis, perhaps, the best known work

of this kind:
"On the whole, economists, as well as other social
scientists, have concentrated heavily on the con-
cept of exchange in describing social relationships
in the organization of society, and they have
regarded the one-way transfer, or "grant", as
exceptional and apart from the general framework
of economic or social theory. This focus is
unfortunate, for not-only is the one-way transfer a
significant element in social life, but it is an
element whose importance has been growing rapidly
in the twentieth century. Today, for instance,
according to various possible definitions, we could
say that from 20 to almost 50 per cent of the
American econgmy is organized by grants rather than
by exchange." o '

Even if there are problems with the general theory of
rationality, surely one might argue, it still provides an
excellent fit with negotiation theory. Negotiations do, after
all, seek to establish bargains and transactions. They epito-
mize exchange. At least in the negotiation context, one might
argue that such a theory, based on the human being who maximi-
zes utility, would provide an excellent qpproach.

Yet there are some particular problems with the applica-
tion of exchange theory to the study of bargaining and nego-
tjation. If the pre-existence of purpose (goal, value, .
utility) is problematic, then viewing negotiation as a process
of discovering what is the best settlement one can achieve is
problematic as well. The concept of "best settlement from one's
own point of view" becomes almost impossible fo operationalize .
jf values are not known in advance. , - '

Ikle and Leites set out a model of the negotiation process
arranged around a set of mutually exclusive alternatives which

‘constitute the bargaining range. Within that larger range,

each party is assumed to have a somewhat smaller range which
constitutes acceptable settlements. The point beyond which a .
given party is unwilling to go is the minimum disposition
point. Bargaining, then, becomes, the attempt to settle as
close to.the opponent's minimum disposition point as
possible.17 But, of course, if utility values are not ascri-.
bable in-advance in this ordered way, then bargaining can.
hardly be viewed as the process of discovering how close one
can settle to a minimum disposition. ‘

Some years ago the author conducted a series of‘experie
-4
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ments designed to identify and manipulate the bargainers' mini-
mum dispositions. -When bargainers were-asked to name their own
minimum dispositions, fully 25% of the answers were impossible
given the nature of the bargaining problem and the bargaining
behavior that had been exhibited. When attempts were made to

- manipulate. the subjects minimum dispositions as an independent
variable, a substantial number of the subjects settled beyond

" the minimum disposition point. When they were interviewed they
revealed that they were -unable to adopt minimum disposition
points in advance of bargaining experience. It is, of course,
possible that the experiments were inadequate in design.and
execution. It is also possible, however, that the concept of
minimum disposition itself owes too much to the rational view
of man to be useful in communication research.

Beyond thémﬁﬁ{ion of the minimum disposition itself is the
set of additional arguments which view the negotiation process
as one of discovering the opponent's minimum disposition point
and, at the same time, disguising one's own minimum disposi-
tion. 1In that way, strategy and tactics can be used to move
‘the settlement as close to the opponent's minimum disposition
as possib]e.1 _This is a particularly attractive argument for
those in communication because it centers on the communication
of information. But, of course, it assumes that each party
knows the values associated with the range of possible settle--
ments in advance so that that information can either be con-
cealed or revealed. If, in any negotiation, a whole series of
issues is at stake it becomes exceptionally difficult for an -
individual to combine these on one scale so as to attribute
value in any kind of ordered manner. Kenneth Boulding is again
useful here.. In considering the state of conflict theory and
research, he argues: ’

"Even if people knew what their interest was, they

would find it extremely difficult to act on it, so

that the actual dynamics and changes in the distri-
bution, both of power and of human welfare, are the
result of vast misunderstandings -and confusions

about the actual effects of particular actions, and -
very little the result of rational choice."l N

, Game theoretic explorations into bargaining behavior
assume -that all possible outcomes as well as the values asso-
ciated with all these outcomes are_known in advance for both
parties. As indicated above this assumption is fraught with
difficulty. Consequently, game theory is of limited value in
studying bargaining behavior. .If we cannot predict in advance :
the values that parties will assign to a bargaining problem,

-~ then our ability to carry on research based ‘upon the economic
model is extremely limited. :

There are other aspects of negotiation with which we have
difficulty from the exchange point of view. Even in the
simplest bargaining problem, a relationship develops between
the human beings engaged in the transaction. The nature of
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that relationship influences what happens. Some bargdiners _ .
become friends. Indeed, those who bargain as representatives
of larger constituencies often develop certain understandings,
norms, and expectations quite independent of the interests of
those they represent. These may have a dramatic influence upon
what will happen in the bargaining process. "

Further, profesional bargainers develop reputatiohs in the
community of negotiatiors.” Some attorneys have reputations as
especially tough bargainers who will go to trial rather than
make substantial concessions. Others may be seen as
"pushovers," easily threatened. The relationship from previous
encounters affects the relatjonship in a current one. «Rhe .
desire to maintain the relationship to facilitate future
encounters may influence bargaining in the current encounter.

Bartos explains the-strongnorm for fairness as a -~ ="~ -——=
requisite for successful negotiation. He argues that nego-
tiations are more likely to be concluded successfully when
concern that the settlement be fair to both parties is main-
tained by both parties. Such behavior hardly seems consistent
with the view of bargainers as maximizing utility.

t-.‘\ .

"Most rigorous theories of negotiation start from
the assumption of individual rationality: each
negotiator is trying to maximize his own .payoff
(utility), «.. While this approach leads to
various elegant solutions, we feel that it is based
on some (to us) unresolved conceptual difficulties.
... In fact we believe that negotiations proceed

“ smoothly only as long as they are guided by the"
collectivist desires for fairness; that problems

y arise whenever the individualistic motivations. take

over."20 '

Winham and Bothis report that, in a foreign service simu-
lation of international negotiation, this norm for fairness or
reciprocity was a powerful explanation of the results. "Rather

" than utility maximization, the FSI participants appear to have

been motivated by some notion of fairness, equal division, or
egalitarian norm of reciprocity”.2l

Concern that the other be fairly treated is only one

dimension of a relationship that can form between bargainers,
_particularly if those bargainers continue to treat with one

another continuously or intermittently over time. The notion
of a "mature collective bargaining relationship" frequently
mentioned .in labor relations in the United States recognizes

the existence of such on-going relationship factors.

1f. we decide that proceeding from the rational-economic
view-is limiting in our study of negotiation, what are some of

the options that might be available to us? One option is to

use ‘notions with which communi

cation people have felt comfor-
table for a long time. T
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We can look at the talk that takes place in negotiation
itself. We can seek process rather than :structural explana-

“tions for negotiation. We can take what is said at face value.

What talk is associated with what kinds of bargaining and what
outcomes? N
A number of studies have used some means of counting types
of comments as a way of looking at communication in bargaining.
Among the more recent are Putnam and Jones' revision of the
Bargaining Process Analysis categories,22 and Donohue's rule-
based scheme.23s 24 :Such interaction analysis systems typi-
cally -record statement type rather than statement content.
They, hence, tell us about the structure of the discourse..

Beyond such structure is the meaning assigned to the talk
by the negotiators. -We might well stress the notion of meaning

creation in bargaining. How is it that parties. to negotiation
begin to assign meaning to what happens in the bargaining and
to the possibilities for settlement?

_We might view the bargaining process as one of mutual
exploration in which the parties seek definitions of issues and
expepiences. We might examine the talk in negotiation as a
protes\s through which values and meanings emerge which can be
shared by negotiators. Conversation or argument rather than
serving the.role of conveying information or implementing stra-
tegic acts could be analyzed for the ambiguity or clarity of
definitions and for the similarity of meantng assigned to
important symbols by the-parties.

Zartman argues that, rather then seeing settiements as the
product of converging concessions, we should see negotiation
proceeding in the attempt to generate some targer formula on
which general agreement can be based. When that formula is
found the settlement is then developed in increasing detail to
apply ta all matters under consideration.2% One might substi-
tute the word "metaphor" for "formula" and .still be consistent
with Zartman's notion. If. a metaphor or an image of the
settlement can be developed by the parties then that metaphor
can be made increasingly specific through the definition and
meaning emergence activity of talk itself. '

Schlenker and Bonoma point out that the failure of students
in laboratory prisoners' dilemma games to follow the rationa-

‘1ity postulate stems from their assigning different meanings to

the structure of the game itself.26 The study of the act of
meaning creation in the negotiation process seems a sensible
one. . : '

Another approach at least as venerable and familiar in com-
munication study is the regarding of communicative acts as per.-
suasive. One can study the influence process by regarding
comments in bargaining as persuasion. Bargainers make what
appear to be arguments. Some of these are likely to be more
influential ‘than, others. Putnam-and Jones in their review of
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the study of communication in bargaining cite several studies :
that have approached negotiation as debate or persuasion.
Stevens argues that persuasion is an important part of the
bargaining process.2 Lang and Wheeler, in addition to noting
the importance of the fairness idea cited above, indicate the
usefulness of face-saving arguments.29 Stevens calls arguments
of this kind “"rationalization," by which he means the supplying
to the other arguments that can be used to justify settlement
~terms to the constituency. -

Neither the explanation of meaning emergence in bargaining
nor the assessment of persuasive strategies is grounded in °
anything like the general elegant theory of rationality. VYet
the rationality hypothesis has such serious difficulties that
it is being called into question both outside of economics and
within the field of economics itself. The problems.have par--
ticular importance for the study of bargaining and com-
munication. Zartman argues that "Thé problem is not one of
identifying the wrong processes, but rather of assuming away
‘all the interesting elements that make the process work and
would make it understandable."30 :

It would be nice if we had as a substitute for the economic
view of behavior an equally appealing general and elegant
theory. Unfortunately no similiar paradigm seems available.
We, nonetheless, can proceed to do the best we can with the
constructs available to us. And for communication people, that
means looking at the traditional communication variables,- -
rather than attempting to borrow non-communicative constructs
as explainers.

Kinder and Weiss, in reviewing three books on decision
making, conclude by summarizing where we find ourselves in the
study of negotiation as well as of other means of decision
making..

"Thus we have moved beyond the artificial structure
of rational models, clean and elegant as they may
be, and landed in a morass of partial theories,
component processing tasks, and ill-specified,
contingencies. The analytic paradigm is not about
to be eclipsed by a well integrated vision of
decision making. After all, it has been entrenched
in Western thought for centuries. But progress is
being made, measured not in the triumph of some
new improved ideology of .decision, but rather in
the emergence here and there of pockets of
understanding of the unvarnished enterprise of
choice. Between the complexity of the human mind
and the diversity of the painful decisions we
confront, the study of decision making takes on-
questions of enormous difficulty. To recognize
this should lead us not to despair, but to
eclecticism, flexibility, and modesty."31
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If problems with the economic model 1imit our under-
standing of negotiated decisions where exchange appears, at
least on the surface, to be such an obvious fit, what of the
application of the economic model to other communication set
tings, particularly interpersonal relationships? - If nego-
tiators have difficulty assessing the utilities associated with
various outcomes, if they have difficulty arranging priorities.
among outcomes, if they have limited information about the uti-
lities and priorities of other negotiators, it is hard to. ima-
gine that interpersonal relators or communicators generally
would not be similarly limited. Hence those approaches to
interpersonal communication which rely on rational, economic
explanations for behavior in relationships suffer the same
limitations as bargaining theories which rely on rationality.
Other notions of the term "relatidgnship" may be required.

Other explanations for the behavior of individuals in groups
and organizations may be also necessary. /

The view of man as a utility calculator/is venerable, but
the requirements it places do not seem to fit ordinary
experience. Communicators who are ambivalent, conflicted,
vassilating, inconsistent, unsure of what to say, confused upon
reflection as. to whether they said what they wanted to say, and
often desirous of altering relationships, would seem.-:poor
calculators. Hypothetical constructs about the contents of
ithe black box" work only when they can. account for the worid
of experience. Perhaps we should. seek other constructs that
better fit our experience. ' ) ]

The idea of exchange and the economic model of man as.
rational are deeply rooted in Western thought. ~They have pro-
vided a basis. for much productive work. It would be foolish
to dismiss them. At the same time limitations in their fun-
damental notions .1imit their application to communicative beha-
vior in general and to negotiation in particular. Communica- -
tion scholars would be well advised to examine alternative
explanations of individual acts and to seek additional
metaphors for communicative relationships. “

7
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A. Objectives of Negotiations.

FROM THE LEGAL PROFESSION:
LEGAIL STRATEGIES AND RESEARCH NEEDS
IN NEGOTIATING AND BARGAINING

© 1983 by Norbert S. Jacker*

I. INTRODUCTION

'

L, A . . . .
Negotiations can be defined as communications with

"another- designed to arrive at settlement, agreement or com~

promise. Negotiations are frequently used as a means of rer-

solving differences or as “an element “in other ~means of " -

resolving differences, such as litigation, arbitration adq,
in rare instances, war. ’
i
Generally negotiations conducted by a lawyer are con-
ducted on behalf of a client; a fact which raises questions
of the lawyer's authority, duty to his client and his profes-
sional responsibility as determined .by applicable codes of
professional responsibility, court decisions and rulings of
disciplinary commissions. Negotiations, are used in most ar-
eas of the law, including labor law, civil and criminal lit-
igation, real estate transactions, dissolution of marriage,
financial transactions of every kind, acquisitions and mer-
gers, and commercial transactions. 5

B. Types of Negotiations.

_ Negotiations may-be categorized in terms of the rela-
tionship of the parties involved. 1In selecting the strategy
to be used in'the negotiation, the lawyer must consider the
relationship between the parties, so that the strategy se-

lected does not operate against his client's interests.

One type of negotiation is the constructive negoti--
ation in which the parties intend to -work together after-
wards, for example, the- formation of a. partnership, the
negotiation of an employment contract or ‘the establishment
of a banking arrangement. Good will and a spirit of cooper-
ation in such transactions are extremely’ important to ensure
a harmonious future relationship between the parties.

Another type of negotiation involves parties who
have had a relationship that has deteriorated and who seek
the dissolution of. that relationship, for example, dissolu-
tion of marriage, dissolution of a partnership, or the ter-
mination of other contractual relationships. In such
negotiations there| is often strong hostility between the
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parties. Such hostility, however, should not extend to the
lavyers representing the parties. :

A third type of negotiation involves parties who nei-
ther have had past dealings nor anticipate ‘future dealings
with each other, for example, personal injury actions aris-
ing out of accidents. 4 '

A fourth type of negotiation has some of the charac-

teristics of each of the first two types of negotiations de-

scribed above, for example, labor negotiations in which;, by
tradition, there is a certain degree of animosity and ten-
sion, yet both labor and management realize that they must
ultimately work together if either of them is to achieve its
objectives?{ The spirit of -cooperation in such negotiations
is usually significantly less than it is, for example, in a
merger negotiation between two corporations. Furthermore,
societal expectations are such that a bargaining sessicn in
labor negotiations might be looked upon with suspicion by
both parties if conducted in too amiable a manner.

II. PREPARATION FOR NEGOTIATIONS

A. Information Gathering.

It is necessary for the proper conduct of the nedo;i—
ation for the lawyer to gather information about the tfransac-
tion, her client and the client's objectives, the other side
and their objectives, the other lawyer and the applicable
law. Such information may be obtained from her client,

,statements’ made and documents issued by the other side, gov-

ernment agencies, witnesses, and even from the other lawyer.
The "use of open-ended questions and active listening both

before and_during negotiations can be fruitful sources of in--

formation. Some information. must be given to get informa-
tion. However the wyetr must not reveal information which

the applicable ¢code of professional responsibility provides
may not be revealed.

Whenever possible, the client should participate in
decisions as to who 'should conduct the negotiations and how
they should proceed. The agreement of the client on these
decisions . is essential to a successful negotiation. Such
agreement is facilitated by a thorough review of the various
alternatives and an explanation of the basis for the law-
yer's recommendations. : - N

B. The Negotiating Team.

The lawyer must decide whether other people, such as
other lawyers with expertise she may not have, and (depend-
ing upon the subject matter of the negotiation) accountants,
investment bankers, doctors, engineers or other experts, in
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addition to the client, should be on her negotiating team.
The lawyer should allocate responsibilities among the var-
ious members of the negotiating team.

In preparing for a negotiation, practice nego-
tiation sessions with role playing in which some of the team
members play the role of the other side, can be very help-
ful, particularly if the lawyer plans to have one or more
members of his team with whom the lawyer has not previpusly
worked present at the negotiation. Such practice helps the
lawyer to anticipate objections from the other side and to
answer them and to use the expertise of his team members ef-
fectively during the negotiation. At such practice sessions
several different negotiating techniques may be tried to%en—
able the lawyer to discover those with which he is most com-
fortable and which are most effective.

C. Obtaining Authority To Negotiate.

Complete authority to make an agreement on behalf of
the client is not necessarily desirable. The need to obtain
authority from the client provides the lawyer with an oppor-
tunity to discuss and carefully consider all aspects of a
proposal before agreeing to it or making a counter proposal.

Much useful information .can be obtained and given at
a negotiating session even in a situation in which one of
the lawyers does not have authority to make an agreement.
In such a situation, to avoid any misunderstandings the law-
yer should make her limited role clear to the other lawyer
at the beginning of the session. In most contract negoti-
ations the lawyers are not authorized to bind their clients,
but are only endeavoring to draft an agreement for submis-
sion to their respective -clients for their approval or
changes. ) > :

When multiple issues are being negotiated, it is gen-
erally wise to make clear to the other side that an agree-
ment on any issue is subject to satisfactory resolution of
the unresolved issues. Due to the interrelationship among
various provisions of an agreement, even issues that appear
to be settled may have to be reopened and renegotiated in
light of the unresolved issues. Where only. one issue is the
subject of the negotiation, such as how much money one side
is to pay to the other, it is easier to obtain advance autho-
rization from the client than it is where multiple issues
are to be ' negotiated.

A lawyer should always try to obtain the best possi-
ble deal for his client. However, the knowledge that a cli-
ent has authorized the.payment of a large sum of money often
adversely affects a lawyer's ability'to drive a hard bargain
on behalf of his client. Often better .results can be ob-
tained when the client sets tight limits which® might be
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changed as the exigencies of the negotiation require. Such
tight limits permit a lawyer to respond with honesty and con-
vietion to a settlement demand .by the other side which is in
excess of the low limits initially set by the client.

3 The determination of the maximum or minimum accept-
able position is a judgment that properly should be made by
the client and not by his lawyer. A client who is highly so-
phisticated may not need much assistance in setting negoti-
ation limits. The lawyer can be very helpful to clients who
have not had much experience in matters of the kind being ne-
gotiated by giving .them information useful in establishing a
maximum or minimum. A consideration of the cost of the al-
ternatives helps the client to determine the maximum that he
is willing to pay or the minimum he is willing to. accept in
the transaction being negotiated. :

D. Time, Place and Mode of Negotiations.

; The choice of the mode of negotiation depends upon
the nature of the transaction and time and financial con-

straints. Generally it is preferable to conduct negoti-
ations 1in person. This mode of negotiation permits the
parties to exchange non-verbal cues and to ‘immediately re-
spond to objections and correct misunderstandings.

Negotiation by telephone is less preferred, since many of

- &he»non—verbal cues that in person negotiation provide, are

Jacking. Negotiation by correspondence eliminates all non-
'verbal cues and the ability to immediately correct misunder-
jstandings. Such mode allows time for each party to explore

' 'other alternatives before responding to the proposals of the

. iother side. Depending upon the situation, this can either

I

'be an advantage or a disadvantage.

When and where the negotiations are to be held is of-
ten itself a subject of negotiation. Many people believe

that they have a significant advantage in having the negoti- .
| ations held in their own office--they are on home territory,

secure and comfortable there. They know the facilities and

' they believe that having the other people come to them shows

that they have more power and are in control of the situa-
tion.. However, there are advantages to negotiating in the
other lawyer's office. . Very rarely do meetings take place
without some interruption, which in the host lawyer's of-
fice may be more disruptive to the host than to the visitor.
Another advantage of meeting in someone else's office is
that the visiting lawyer can. attain greater control of tim-
ing because he can always return to his office when he de-
sires to end the negotiation session, whereas, if he were in
his own office, it ‘would be more difficult to end the ses-
sion by asking the other lawyer to leave. = The physical envi-
ronment in which the negotiations are conducted has an
influence on the results, for it affects the behavior of the

negotiators.
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The decision as to wnhom the lawyer brings with her
to the negotiation sessions. is dependent upon many/ factors
such as, what members of her team are available, who will be
there from the other side, what topics are to sbe/ discussed
at that session and where the meeting is to be held. Rarely"
is it desirable to bring the whole team. If thé topics to
be discussed do not involve the expertise of gértain of the
team members, it would be a waste of their time and of the
client's money for them to be present. The’ decision as to
whether the client should be there will depend, in part, on
the degree of sophistication of the client concerning “the
subject of the negotiation/%nd the relationship between the
parties. If the.client is not present, the lawyer -can use
some negotiating tactics, which could not be used if the
client were present. The team leader should determine in

advance how the team me€mbers present at the session are to =~

participate. ;
. 4 :

In setting ,the time of day at which the nego-
tiations are to be held, the lawyer should consider his bi-
ological rhythm and attempt to negotiate/ at a time when he
functions best. Selecting the date on which the negotiation
session is to be held depends upon whether there is a dead-
line which must be met, and, if so, what that deadline is.
The more pressure someone who must reach agreement is under,
the greater the advantage to the other side. If the lawyer
knows that the other side must make a deal by a certain
date, then, generally speaking, he becomes more advantaged
as that date approaches. The other side must concede more
and more to meet their deadline. If they have invested sub-
stantial time and effort in ‘the discussions and negoti-
ations, they may decide that it is preferable to accede to
some of the demands rather than lose everything and start
over again with someone else. Further, if the deadline is
very near at hand, there might not be sufficient time to ne-
gotiate a deal with someone else. It is usually unwise to
disclose deadlines unless they are obvious from .the context
of the transaction. It is best to appear to have flexibility
‘regarding time, thus giving the. impression that if this deal
does not ‘work out there is plenty of time to find an
alternative. '

III. NEGOTIATION STRATEGIiES

A. Opening and Closing Negotiation Sessions; Agenda.

Before beginning a negotiation, the lawyer, her cli-
ent and the other team members, should set objectives for
the overall transaction and should develop a plan as to how

- those objectives are to be achieved. In addition, prior to
each negotiation session, the lawyer should determine her ob-
jectives for that ' particular session. Those objectives
Should be -stated at the first negotiation session.
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Also at the first session, introductions are in or-
der and the opportunity to learn more about the other lawyer
should be taken. By mentioning the names of friends or ac-
quaintances, the lawyers may find that they have friends 1in
common from whom they may later learn more about each other.
The existence of shared friends can promote trust between
the lawyers and thus make it easier to negotiate. The law-
yer can gather some information at the beginning of the ses-
sion before she actually begins the negotiations. Questions
such as, "Tell me, what do you see -as our objective?" or
"What does your client want here?" might be posed.

An agenda--the order in which -the items to be ne-

_.gotiated..will. . be considered--is essential to a--negotiation.
At the negotiation meetings, an agenda promotes efficiency. -

Giving an outline agenda to the other side, helps them get
organized to the viewpoint of the person proposing the agen-
da.  However, such an outline agenda gives away some informa-
tion to . the other side. A more detailed agenda will help
the person proposing the  agenda to be sure that all her
points get covered. ‘The lawyer whose agenda is used will of-
ten be able to control the meeting through the use of her
agenda. Sometimes the- document being negotiated suggests a
logical agenda. For example, the sections of the document
may be considered in the order in which they appear in the
document. .Other agenda might place minor items before major
items, or the reverse; or.they might place items as to which
agreement appears likely ﬁpefore, more difficult issues, or
the reverse; or they might, group together items of similar
subject matter, such as alﬂ'provisions relating to real es-
tate, irrespective of the\order in which they appear in the
agreement. AN

~ An agenda may be informally -5dopted by tacit -con-
sent, or, as sometimes happens in international negoti-
ations, the agenda may be a. formal written document which
itself becomes the subject of extensive negotiations.
Whether formal or informal, there must be agreement on the
agenda if the negotiations are to proceed in an orderly
fashion.

As a negotiation proceeds, it is helpful, from time
to time, to state the areas of agreement and the areas in
which no agreement has as yet been reached. Sometimes - the
matters at issue become obscured. Whenever this occurs, the
icsues should be <clarified. Often this .is best accom-
plished by one of the lawyers simply stating what she be-
lieves the issues to be. If the other side agrees, they can

begin to -discuss the issues. If the other side does not

agree, there may have to be a discussion until both sides
are in agreement as to what is the issue to be negotiated.
Once that is settled, the negotiations can begin or be
resumed.
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At the close of each session it 'is useful to summa-
rize what has been accomplished and what is yet to be done.
1f any statements are . made indicating agreement on any
points, it should be made clear whether the lawyers are
agreeing on behalf of their clients; or, as is more typical-
ly the case, whether there is agreement on language or con-
cepts subject to each of the clients' approval. At the
close of each session, the lawyers should  set the time and
place for the next meeting or the manner in which the next
meeting will be set. ' '

B. Strategies and Tactics.

1. Cooperative problem solving.

A cooperative approach to problem solving occurs
where the lawyers on both sides of the transaction, recogniz-
ing their respective client's objectives, endeavor- in a coop-
erative manner to meet the needs of both clients. This
approach often produces excellent results. It is especially
useful in .negotiations where the two clients will have a con-
tinuing relationhip, such as the formation of a partnership
or the writing of a long-term supply contract. Even where
the parties are hostile to each other, such as in some di-
vorce settlements, the cooperative approach between the law-
yers can help to achieve, in so far as is possible, the
objectives of both parties. :

Any method of negotiation may be fairly
judged by three criteria: It should pro-
- duce a wise agreement if agreement is pos-
sible. It should be efficient. And 'it
should improve or at least not damage the
relationship between the parties. (A
wise agreement can be defined as one
which meets the legitimate interest of
each™ side to the extent possible, re-
- solves conflicting interests fairly, 1is
durable, and.takes community interests in-
to account.)

2. Determining and dealing with underlying needs.

Each lawyer should endeavor to learn the motives
of the other party to the transaction and those of the other
lawyer. Motives are not always related to money. If it is
possible to find some other way to vindicate a party's venge-
ful motive, the lawyer may be able to reach an agreement on
a price lower ‘than that ‘originally demanded. For in
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stance, an apology may be very important ' to. someone who
feels that he was wronged--more important than money.

3. Good guys—-bad gqUV¥S. o e e

/ The "good guys - bad guys" . technique 1is where
one person on the lawyer's team is the "good guy" who is rea-
sonable and willing to go along with what the other side re-
quests, and another person on the lawyer's team is the "bad
guy" who refuses to accept the other side's request. 1In
transactions where the parties are going to have a contin-
uing relationship, the client usually will be the good guy
and the lawyer will be the bad guy. In such negotiations,
the lawyer may suggest a tough- position and, if the other
side gets upset about it, the client can say, "I'm sorry. I

didn't mean to upset you. My lawyer got carried- away. You
are absolutely right, we shouldn't be insisting on so-strong
a position." Thus the goodwill between the parties is main-

tained and, to the extent that there is no objection to the
position the lawyer has taken, the lawyer's tough position
has been effective. If there is an objection, it is..under-
stood between the 1lawyer -and her client that all of the
blame goes on the lawyer's shoulders.

There are times in a negotiation with another
lawyer when the client will be the bad guy. The lawyer may
say, "Your -proposal normally would be reasonable, but my cli-
ent isn't a normal client. He is absolutely unreasonable and
insists that this is what it will take to settle this case.”
In that example, where the client is the bad guy and the
lawyer is the good guy, the lawyer can continue to have ef-
fective—negotiations—with—the—other—lawyers- —Such—an—ap———
proach may be useful where the client and the other party
have had a relationship, the dissolution of which is the sub-
ject of the negotiations. It can also be used in negoti-
ations. for the settlement of tort claims where the parties
have not had a prior relationship and do not anticipate a fu-

ture  relationship with each other. The client should not be
the "bad guy" where the parties expect to have a continuing
relationship.

4. Threats and promises.

. It.- is important that a 1lawyer never make a
threat or a promise that she cannot keep or does not intend
to keep. The lawyer should not establish a reputation for
threatening to' sue and then not suing. A good policy is that
a lawyer never threaten litigation unless authorized by the

. *client to litigate and unless she has the intention to do so
if the other, side does not dccede to the lawyer's demands.
Otherwise the lawyer may get a reputation in the community
as someone who makes a lot of empty threats and no one will
take her threats seriously. -
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Similarly, a lawyer should not promise that the
client will do something unless the lawyer is authorized by
the client to make such a promise and believes that the cli-
ent will keep it. Of course, there may be intervening cir-

CﬁMStéﬁééé“'WHiéh“‘prevent““a“"promise~~from“~being«wfulfilled.~~wﬁmm_

But, absent such unexpected obstacles, the lawyer should not
make promises on behalf of the client which the client does
not intend to keep. The lawyer should not make promises on
-behalf of herself which she does not intend to keep. :

Closely related to threats and promises is lever-
age. Leverage is created when one party has something the
other party wants or needs, or when one party can refrain
from doing something that the other party wants done or not
done. A lawyer may obtain concessions from the other lawyer
because of leverage which her client has over the other cli-
ent. It is unethical, however, to obtain such concessions
because of leverage over the other lawyer.

5. (Use of questions.

Questions can be very helpful in a negotiation.
When someone says, "We must have $1,000,000," the lawyer
should ask, "Why?" or "Why is it that you must have the mon-
ey in -thirty days? Please explain." It is helpful to get
the other, side to talk about the reasons behind their de-
mands dnd/their position. Questioning the reason “for. the de-
mands of ' the other side can help to soften the rigidity of
an expressed position and can give the lawyer asking the
questions some basis. for rejecting the demand or the offer.
The lawyer should encourage the other person to talk without
——interrupting—or -immediately responding to what has been
said. The information the lawyer receives in answer to her .
questions gives her something to discuss other than discuss-
ing the demand itself. With such information the lawyer can
determine whether the demand or offer is well founded. 1t
may be based on erronheous information or assumptions. The
information the lawyer obtains may lead to a creative solu-
tion to the problem. o :

6. Use of silence.' A

Eye contact during the lawyer's negotiation is
important. The lawyer should look the person straight in the
eye. It is important to remember that there is - nothing
wrong with simply staring at a person after he has made a
proposal until he comes up with something else. Most people
cannot tolerate silence. If the lawyer just sits there look-
ing at the negotiator on the other side, he may either
change his own offer or demand, or give the lawyer some fur-
ther information. :
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7. The hard bargainer.

", How does the _lawyer deal with someone. who makes
an offer and says, "Take it or 1leave it"? One way is to

..make .a. counter offer, nevertheless, and make the other law-

yer specifically reject it, if he must.

‘8. Using non-verbal communication.

Non-verbal communication plays an important role

in negotiations. The ability to control one's -own non-
verbal messages and to understand the non-verbal messages of
others can be very useful in negotiations. This 1is dis-

cussed . further wunder the heading Psychological Factors
below.

9. How to.make offers and demands.

. Offers and demands should be clearly stated. A
precise offer gives the other side something to deal with
and respond to. In making an offer the lawyer should act as
if that offer has been well con51dered——that you are not
just plucking flgures out of the air. It is very difficult
to have successful negotiations if there is no way the other
side can perceive the basis for the lawyer's offer or de-
mand. The lawyer should have a reason for her offer and a
reason for a change.

If the'lawyer makes an offer and the other side

gives her some reason for it being inadequate--for example

that the product has recently received government ap-
proval-- the lawyer maklng the offer might then say, "I un-

derstand what you're saying, and based on the information
you've just glven me, we will raise our offer from $10,000
to $15,000. If later the other side, in asking for more
money, again points out the government approval of the prod-
uct, she can reply, "You have already made that point,and
based on that' we raised our offer from $10,000 to $15,000.
Don't keep telling us about it. The government approval is
worth an extra $5,000 to us and we have agreed to give it to
you." Then the other side is forced to admit that they have
no specific reason for asking for more. )

‘ Reactions “to offers must be genuine or, at
least, appear to be so. If an offer or demand is made which
the lawyer feels is outrageous, the lawyer must respond imme-
diately. If she waits five minutes, the lawyer might say,
"That is not adequate," but she cannot say, "That is outra-
geous!" and be believed. If the “lawyer is going to be- out-
raged, she must be outraged immediately. If she reacts im-
mediately, the lawyer has given some idea to the other side
that they are pushing too hard. But if she waits, there is
no spontaneity and they will belleve that the lawyer 51mply
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wants them to think that the proposal 1is outrageous, but
that she does not really think that it is. If, however, the
lawyer is not outraged, Sheé need not reply instantly to
their proposal. ' : .

The timing of the lawyens offer can be impor-
tant. The lawyer may want to wait until she has done a lot
of exploring and has received more ingﬁfmation from the oth-
er side before she makes any offer at all. She does not have
to start negotiating the substance of ge agreement at the
beginning of the negotiations. One of t first things she
might be . negotiating for is information. \ She may say, "We
need more time to consider this. Let me %have all of your
proposals so we can consider them at the same time." In this
way the lawyer receives more information, but\ she defers re-
sponding to it, often until a later date.

10. Patterns of offers.

\

: If the other side makes an offer of $10,000, and
their next offer is $15,000 and the next is $17,500, the law-
yer might expect that somewhere between $18,000 and $19,000
is where they are prepared to go. Now, if the lawyer's as-
sumption is correct, she has gleaned some useful informa-
tion. ~ However, patterns of offers can be used to
intentionally mislead the other side. Perhaps the other
side was willing to go to $25,000, but by moving up in this
sort of patterned increment, they were intentionally giving
a signal that they were prepared only to go to an amount
between $18,000 and $19,000.

Because false patterns of demands and offers may
be given, such patterns must be considered only in conjunc-
tion with other factors in the negotiation.

~11. Dealing with emotions.

The lawyer must deal not only with his own emo-
tions but with the other lawyer's emotions and with the emo-
tions of the clients on both sides of the transaction._ The
lawyer should understand his ‘emotional needs and reactions
and try to control any undesirable aspects. If he is eas-
ily upset so that he  cannot function effectively, someone
else can manipulate him by acting in a manner that will up-
set him. Even if someone else is having a temper tantrum,
the lawyer should remain calm. S :

There are some situations in which it is inappro-
priate to remain calm. If the client is excited . about some-
.thing, the client usually will feel more comfortable with
the lawyer if the lawyer appears to share his emotions. If
the client believes that his lawyer's apparent calm reflects
indifference, the lawyer may lose rapport with his client.
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12. Assumptions——rigbt or wrong.

It is important to know the assumptions of both
sides of the negotiation and to determine whether they share

a common“basisr““Are"they“both-assuming~that“there“will“be““”

an agreement? If the assumptidbns of the other side are dif-
ferent from the lawyer's, she must decide whether it is de-
sirable to call their attention to the differences. Usually
it is desirable to do so, but at a minimum the lawyer should
be aware of the differences in order to maximize her effec-
tiveness as a negotiator. o

13. Creative p;oblem solving. - e

. Creative problem solving can be useful when usu-
al solutions will not work. For example, if a house painter
owes a store $500 and has not paid it because he says he
does not. have the money, one side or the other might suggest -
that he paint ‘the store in settlement of the claim. Both
sides benefit from this settlement which would not have. oc—-
curred if the parties limited their negotiations to the pay-
ment of money which the painter did not have. If the
lawyers do some brainstorming they may come up with some.
very creative solutions. However, a lawyer should not sug-
gest a solution without first obtaining his client's approv-
al. ©Once the other side becomes enthusiastic about the
suggestion it might be difficult to have them drop the
proposal. : .

\r

P

14. Dealing with the client.

high expectations. What the lawyer learns from the other
‘side often renders some of those expectations unreasonable
~or unwarranted. If the client wants something - from the nego-
tiations that the lawyer can get without legal or ethical in-
fraction, the lawyer should do her best to get what the
client wants even though contrary to the lawyer's business
judgment. In short, the lawyer's objective should be to im-
_ plement the client's wishes. If the lawyer desires some-
" thing that the client is not interested in, the lawyer
-should not give something away in order to "get it for the
client. : : - :

_W__Ihe“clienh;gﬁﬁen enters a negotiation with véry

The lawyer shouﬂg keep the client informed as to
the progress of the negotiations including offers and posi-
tions .taken by the other side and. the reasons given.
therefor .- ’ :

o If the client is present at a negotiation ses-
sion, the lawyer should be sure that he understands that the
lawyer is the negotiator, and that the client should be a si-
lent observer. e . -
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15. Packaging agreements.

It can often be useful in negotiating an agree-
ment to group various elements together and bargain in pack-

""ages. In doing $6 ¢are must 'be ‘taken' not'to’ inadvertently
disclose the importance of certain provisions of the
agreement.

16. Preparation of drafts of agqreements and use_ of
precedent. : o

, When a negotiation involves the preparation of a. doc-
ument, the draftsman has many more opportunities to serve
his client than the person who merely reviews and suggests
changes in the draft. Therefore, in most instances, it is
advantageous to be the draftsman. ‘ '

By preparing the first draft the lawyer sets the for-
mat of the agreement and can use language favorable to his
client on matters where specific language was not agreed up-
on, much of which will remain in the agreement. Precedent
can be used in preparing the first draft of an agreement.
Precedent can also be used in support of the lawyer's re-
gquest to include language in the agreement being negotiated.

17. Mediation.

Mediation is a form of negotiation in which an
impartial third party attempts to bring the positions of
both parties together to assist them in reaching an. agree-
ment. It is to be distinguished from arbitration, where, as
in litigation, the decisions on the matters not agreed upon
by the parties themselves are made by a third party. Unlike
arbitration, mediation involves, ultimately, an agreement by
the partigs.through the efforts of an impartial third party.

Although mediation is often useful in the resolu-
tion of disputes, it is rarely necessary to resolve differ-
"ences that .occur in negotiating transactions where the
‘parties will have a continuing relationship. If the parties
are unable to negotiate directly with each other in the mere
preparation of an agreement, the possibility that the par-
ties will be able to work with each other thereafter is
slim. -

18. Negotiatioh with multiple parties.

In negotiations with multiple parties consideration
should be given to separate ‘agreements with each party.
Where the negotiation involves the settlement of litigation,
if one or more of the plaintiffs are reluctant to accept the
amount offered by the defendant, they may be .induced to set-
tle, if the defendant offers an amount greater the sum of .
the -separate offers, to be divided by the plaintiffs among
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themselves. - ‘Such offer should be made contingent upon all
the plalntlffs agreeing to the settlement, thus glVlng to
the plaintiffs desiring to settle the. lltlgatlon an incen-

tive to pressure the reluctant party to accept the settle—,
“ment offer.

19. Preparing for alternatives to agreement.

By preparing to implement the alternatives to ne-
gotiation, such as preparing the necessary legal documents
to .nstitute a lawsuit and dellverlng a draft of- such doc-
uments to the other lawyer, or, in a business transaction,
beginning- d1scuss10ns with competitors of the other lawyer's
client, pressure may be put upon the other side to accept
the negotiator's proposal. "

20. Other tactics.'

There are a variety of other strategies and tac-
tics used by negotiators. For example, there are lawyers

who are personally offensive to the people with whom they_

are negotiating. They use their offensiveness as a tactic
to get the other lawyer upset so that he is unable to act ef-
fectively. Such conduct is unprofessional, but one should
be aware that there are lawyers who will intentionally try
to get the other side off balance on a personal basis. -

Another tactic that .is sometimes used is' to re-
turn to 'matters already agreed upon to try to change the
agreement that was, previously made. The person Kkeeps com-
ing .back and asklng for a little more. One way to deal with
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.a lawyer. who tends_to keep coming back to. previously settled

issues is to have an understandlng at the beginning of the

- negotiations that once an issue is resolved the lawyer will

not re-open it. Such an understandlng is not binding, of

~ course, but it- mlght discourage the other lawyer from re-

opening closed issues.

The tactic of re-opening settled issues loses

its effectiveness if used frequently because the other side’

will be hesitant to agree about anything, reasoning that un-
til all items have been resolved there is no real agreement.
Rather than agree they will say to the lawyer,.  "Tell me ev-
erything you want. Write it all down and I w1ll look at it.
But, I will not react to any of these things until I see
your entire package and know that you - are not going to keep
comlng back to request more.

C. Memoranda of Understandlng and Letters of Intent--When

to Use’' Them and When Not To Use Them.

There are differences of opinionp_as to the de-
sirability of memoranda of understanding and letters of in-
tent. Oone of the problems with them  is that they may
constitute an agreement, - If they are written so as to _con-—
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stitute an agreement, a problem may arise because the memo
or letter lacks many of the details and refinements that one
or both of the parties contemplated. To avoid such prob-
lem, if there must be a letter of intent, it should be made
clear that the letter of  intent-is -just..an expression .of de- .
sire on the part of the two parties, and that it is not bind-
ing. . Similarly, memos of understanding can clearly state
that they are just e#pressions of the current stage of the
negotiations, and that the whole matter is still open for
‘further ‘discussion. Normally, if the 1lawyer plans to make
many changes, she would not want a letter of intent or memo
of understanding, because a written document, even if not
binding, inhibits change. The exchange of a draft clearly
indicated to be a tentative proposal, subject to further
change, does not constitute a memo of understanding or a let-
ter of intent. : :

IV. PSYCHOLOGICAI FACTORS

A. Effect of Racial, Ethnic, Gender and Age Differences and
of Power and Status. . o

The ‘effect on negotiations of racial, ethnic, gender
and age differences can be substantial. The lawyer should
consider the effect these factors might have on the negoti-
N ations and dec¢ide, in advance, how she is going to deal with
'\\ them. If the person . the lawyer is negotiating with is of a
\ different race, ethnic background or sex, some ordinarily in-
_nocent comment might be taken very personally and result in

strained relations between the negotiators. The telling of
" a_racial_or. ethnic_joke is often offensive not only to some-
‘one of the race or ethnic background in guestion but also to
\others. ' '

The power. and status of the lawyer involved in the
negotiation as well as the power and status of their clients
are factors to be considered in choosing negotiation strat-
egies. The greater the power of one negotiator‘relative to
the other, the more 1likely it is that the negotiator with
power can dictate her terms ‘and force'thé other to accept

o

them. There are two possible reasons for not negotiating:
because one is weak and cannot afford to, or because one is-
strong and does not need to.- However, a negotiator whose

position is weak may convince another whose position is
stronger that his offer is final. If the other negotiator
prefers an agreement on the basis of this "final offer" rath-
er than no agreement, she may accept thé offer. '

Perception plays a crucial role in negotiatidn.,wThe
opening offer and size of concessions serve as cues .regard-
ing the otheér party's alternatives and can help one to deter-
mine the bdrgaining strength of the other side. Disclosure
of ‘information may be . interpreted as a concession and - is
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therefore, likely .to elicit reciprocal disclosure on the
part of the other side. Thus, by disclosing information
that reveals 1little of value, the negotiator may lead the
other side to reciprocate the "concession" by rgvealing more
valuable information. However, disclosure of tdo much infor-
mation may be interpreted as a sign of weakness and cause
the other side to "dig in" and adopt a tough strategy. An
experienced negotiator can lead others to believe she has
many attractive alternatives and conceal any pressures to
reach agreement.

B. Non-Verbal Behavior.

Non-verbal communication (NVC) ‘is-a very important
part 02 negotiation. The ability to interpret fclal expres-
sions, gestures, posture and body movements can assist
the negotiator in determining the true responses of others
in the negotiation session. The ability to use body lan-
guage can allow the negotiator to . appear to have the reac-
tions desired and thus be more effectlve. o

Confidence, self- control and nervoushess_and. other
messages may be conveyed through hand movements. Hands are
the ultimate weapon in a-negotiation, yet they are also the
final peacemaker as the parties shake hands over . an agree-
ment. They can be used to emphasize or de- emph%§1ze, to in-
terrupt or to support, to reject or to accept.- Employing
the hands while speaking and listening may help achieve & de-
sired goal more easily.

It must be emphasized that no single gesture is reli-
able on its own. Posture and body position must also be con-
sidered with gestures and expressions.

The use of personal space is another aspect” of NVC
which allows the negotiator to control the negotiation and
to effectively reach the other side. Those involved in the
analysis of NVC agree that there are four areas of space sur-
rounding and extending from an individual. These are the in-
timate, yhe personal, the social and the public
distances. -

Seating dynamics should be considered with respect
to the use of personal space.8 Persons seated across from
one another are in a competitive position whereas those seat-
ed next to each other are more likely to work cooperatively.
Sitting at adjacent corners of a table will enhance conver-
sation, whereas 1if another person is 'seated between two
people who wish to converse, communication is difficult.
Therefore, seating arrangements may have an influence upon
the negotiation itself.

There is a great deal of literature on the subject
~.- Z86% -non-verbal communication which cannot be summarized here.
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A lawyer should be sensitive to the cues that he gets'from
other people, and also to the:cues that he gives other peo-
ple and be aware that some people, understanding these cues,

give false cues' in order to confuse those with whom they ne-

- gotiate. The interpretation of NVC is not an exact science
" and therefore there are many ‘exceptions to the interpreta-
tions indicated abowe.

“ i

C. Psychological Factorg in Selecting Bargaining Strategy.

An understanding of the psychological factors in ne-
gotiation can assist the negotiator in determining which bar-
gaining - strategy to use. Various models of bargaining
strategy have been proposed by psychologists, each of which
is effective under certain conditions. :

The relative pressures to reach an agreement are a
crucial factor in determining when a tough strategy can be
used by the negotiator. One researcher has indicated that a
soft strategy produces better ' results in both the high and
low-pressure conditions. Once a breakdown in negotiation

_occurs, a softer approach leads to higher average
settlement, speedier agreements, higher yielding rate by tT?
opponent and a greater frequency of agreements.

Negotiators define bargaining as a give-and-take process and
expect it to consist of a series of exchanges, not Jjust one
large concession.

‘A firm barguaining strategy may be very effective
against a party who is under pressure to settle, but may hot
be as effective against a party who is not under such pres-
sure. When a bargainer :is urnder pressure to settle, he will
tend to yield more. When he believes the other party is un-
der pressure to settle, he will -yield less. A. negotiator
with pressure to settle will make more concessions and will
settle for less than the party without the pressure. When
pressures to reach agreement are equal for both parties, the
result is an increased rate of concession and corresponding-
ly a decreased number of offers and counter offers before
agreement is reached. '

-

D. The Negotiator's Self Perception.

How a person evaluates and perceives himself is
based on the total collection of attitudes, judgments and
values which an individual holds with respect to his behav-
ior, his ability and his worth as a person. A person who
has recently had a successful negotiation experience is more
resistant to persuasion even if the successful experience is
not related to the issue on which persuasion is now being at-

tempted.l2 ‘

Thus a person with a good self-image, based upon pri-
or success, is likely to be a successful negotiator. An un-

{
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derstanding of what is motivating a lawyer can help make her
a more effective negotiator.

V. ETHICAL CONSIDERATIONS

As a negotiator, a lawyer should seek a result advan-
tageous to her client, while at the same time dealing fairly

with others involved in the negotiation. While not address-—

ing itself specifically to the negotiating lawyer, the insti-
tutionalized ethical limitations for lawyers are set. forth
in the American Bar Association's Model Code of Professional
Responsibility (hereinafter cited as "Code").

Specifically, the Code prohibits the lawyer from en-
gaging in an dishonesty, fraud, deceit or mis-
representation;l from circumventing one of the Code's
DiscipliE%ry Rules by sanctioning the unethical conduct of
another, and from -allowing a «client to perpetrate a

fraud ufgn another person during ‘the course of the represen--

tation. Upon discovery of a fraud, the lawyer must re-
quest -that her client rectify the fraud, and if the client
is unable or unwilling to do so, the lawyer herself must re-
veal the fraud to the %ffected person, except when the infor-
mation is privileged.l

A problem arises, however, when the client has re-
guested the lawyer to retain a confidence, but failure to re-
veal the secre: or ccnfidence Cconstitutes diigonesty or
deceit as proscribed. by the Disciplinary Rules. In such

a situation, the lawyer should explain to the client the

necd for disclosure and request permission to make the requi-
site disclosure. 1f the client refuses his permission, the
lawyer's only alternative is to withdraw from further em-
ployment with the client. Withdrawal is mandatory when it
is obvious to the -lawyer that continued empigyment will re-
sult in violation of a Disciplinary Rule. Furthermore,
even if the confidence to be maintained would not result in
the actual violation of another Disciplinary Rule, the Code
allows withdrawal.if the confidence .is Tne that, in the judg-
ment of the lawver, should be revealed. 9 '

The American Bar Association is presently consider-

" ing adoption of a revised code of professional conduct. The

Proposed Model Rules of Professional Conduct (hereinafter
cited as "Rules") differ in substance, format and organi-
zation from the present Code. The proposed Rules would im-
pose an affirmative duty on the lawyer to disclose facts in
certain circumstances where "necessary to avoid assisting a
criminal or fraudulent act by a-client...."z\\\
This Rule. refers to statements of. fact.
Whether a particular statement should be regarded
as one of fact can depend on the circumstances.
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Under generally accepted conventions in negotiation
certain  types of statements ordinarily are not tak-
en as statements of fact. Estimates of price or
value placed on the subject of a transaction and a
party's intentions as to an acceptable settlement
of a claim are in this category, and so is the exis-
tence of an undisclosed principal except where
nondisclosure of the principal would constitute
fraud.

In order to preserve the integrity of the at-
torney-client relationship, both the Code and the Rules pro-
hibit a lawyer from communicating with the adverse 2party
without the prior consent of that party's lawyer.2 If
the adverse party, on the other hand, is not represented by
counsel, the Code merelg prohibits the lawyer from advising
that party in any Way,2 while the proposed Rules would re-
guire a lawyer to explain his role in the transaction to the
unrepresented person. The Code prohibits a lawyer from
circumggnting a Disciplinary Rule through the actions of an-
other. Thus - the Disciplinary Rules " are violated if,
with the approval or consent of his lawyer, a client communi-
cates directly with the other lawyer's client.

It is essential that the negotiating lawyer clearly
understand the full extent of his authority. Should the law-
yer purport to bind his client to something beyond the scope
of his authority-g% is in danger of becoming personally 1li-
able for that act.

Ethical problems may present themselves, however, if
negotiation tactics are carried to an extreme. It is possi-
ble for the lawyer maintaining a hard bargaining position to
negotiate his client out of a deal his client was eager to
make, in which case the client may have a malpractice claim
against his lawyer. : ;

A lawyer may pride herself on her mastery of negoti-
ation techniques, but she should never allow the use of such
techniques to overshadow the interests of her client. A law-
yer must always place her client's interests first. To the
extent that such interests are furthered by negotiation tac-
tics or strategies which are otherwise within the domain of
ethical propriety, a lawyer is fulfilling her professional
duty.

VI. RESEARCH NEEDS

Much research has been done as to _the psychological
factors in bargaining and negotiation. 7 However, less
research has been done relating to the strategies and tac-
tics used in legal negotiations and 1little reséarxc
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has been conducted as to the ethical factors in legal ne-
gotiations.

Generally, the research pertaining to strategy and
tactics has been based upon the negotiation of hypothet-
ical problems by ' lawyers and upon responses to question-
naires conceiying‘the perception that lawyers had of the
negotiators. Current research on ethical factors in

legal negotiations is based wupon respongﬁf to question-
hai;es sent to a limited group of lawyers.

Because of the importance of negotiation in dispute
resolution there is need for additional research into the
effectiveness and ethical ramifications of various negoti-
ation strategies and techniques. This author believes
that, in addition to continuing research of the type here-
tofore conducted, comprehensive analysis of the negoti-
ation of a wide range of real, rather than hypothetical,
problems should be made. The negotiations should be vid-
eo-taped. Separate analyses of the video tapes from a
legal, speech communication and psychological perspective
by trained professionals should then be used to evaluate
the effectiveness of various strategies and techniques.
In addition, the participants should be interviewed after
each taping session to record their perceptions of their
behavior and that of the others involved 1in the
negotiation. ' '

This method of research could only be conducted with
the consent of the negotiating lawyers and their clients.
The loss of confidentiality resulting from the taping of
the negotiation would limit the research to those matters
in which confidentiality is not needed or is needed only
for the duration of the negotiations. Private conferences
between each lawyer and his respective client in prepara-
tion for negotiations are an important element in the ne-
gotiation process and accordingly should be included -in
the study. Because the lawyer-client privilege would be
lost by the presence of observers at such conferences,
these conferences could only be video-taped in those mat-
ters where the participants are willing to forego such
privilege. : :

One of the disadvantages of research based on actual
negotiations is- that each problem. being negotiated is
unique, thus it will be difficult to compare the results
obtained by different negotiators.or by the use of differ-
ent strategies or techniques. Research based on the nego-

tiation of hypothetical problems facilitates such
comparison. -

There is also need. for research into complex negoti-
ations involving several issues, several parties, teams
of negotiators on each side, or any combination
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thereof . Because many negotiations are multi-issue, mul-
ti-party or involve teams of negotiators, the study of
these kinds of negotiations could ‘have widespread practi-
cal application and will present interesting challenges

for researchers.

More can be achieved through negotiation if negoti-
ators have guidance as to what is most effective and effi-
cient. Research regarding legal negotiations should help
to provide such guidance. '

155




11.

12.

FOOTNOTES

The author, Norbert S. Jacker, is a Professor at DePaul -
University College of Law. This paper is based upon and
extracted from his book, Effective . Negotiation
Techniques for Lawyers, to be published in 1983 by
National Institute for Trial Advocacy., St.Paul,
Minnesota. The author wishes to thank Wanda Hofmann,
Victoria Merlo, Lennine Occhino and Howard Wertz for
their suggestions and assistance in ‘the preparation of
this paper. : '
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FROM THE COMMUNICATION PROFESSION:
COMMUNICATION STRATEGIES AND RESEARCH NEEDS IN
LEGAL NEGOTIATING AND BARGAINING

Sean Patrick O'Rourke
Janet Sparrow

\

Negotiation is the primary means of resolving legal disputes in the
United St:at:es.l The disputes on "which these statistics are based nearly
always involve parties represented by attorneys.and are settled through’
negotiation between the attorneys on behalf of the actual disputants." "2
Statistics ‘confirm what most practicing lawyers already know: when considera-
tion is given to the time attorneys spend in negotiation, whether plea bar-
gaining, claim settlements, collective bargaining and labor negotiation,
or contract formation, one of the most important skllls to a lawyer 1s his/-

. her ability as a negotiator. Despite the importance of negotlatlng skillsy
law schools are given 'low marks for the contribution they make to negotia-
‘ting . . . understanding the viewpoints of others to deal more effectively
with them . . . and interviewing."3 . ' !

Our goal in this paper, therefore, attempts to enlarge the foundation
for an understanding of legal negotiating and bargaining with an emphasis
on communication skills appropriate to the legal negotiation process. The '
paper is organized into four sections. First, an overview of literature
on negotiation, as it applies to communication and to the legal negotiation !
process, is presented. Second, we examine a survey involving practicing
attorneys and their perceptions of legal negotiation. Third, a consideration
of communication skills used in negotiation is offered, paying particular
attention to those skills appropriate to iegal negotiation. Suggestions for
future research needs in communication and legal negotiation and bargaining
complete the' paper.

!

REVIEW OF SELECTED LITERATURE

Even the most cursory review of the social science indices heightens
one's awareness of the vast array of literature on the negotiation process.
Research encompasses any number of topics ranging from conflict, conflict
management and resolution to bargaining, mediation, and arbitration. Yet,
in spite of the impressive numbers (Putnam and Jones in the most recent update
on communication and bargaining reveal some 150 sourcesa), one quickly notes
that communication skills and how to use these skills in negotiation

" have not served as a focus for research efforts. ‘Literature for the most
part tends to center on conflict and the process of negotiation per se.
'In this section of the paper we examine the major works in negotiation
in order to provide a backdrop against which an individual may examine the
communication strategies and skills we offer below. We direct our .attention
to two areas of negotiation literature: first, general literature in the
social sciences,. and second, literature in .the legal field. Given the
specific purpose of our presentation, i.e., to offer communication strategies
in negotiating and bargaining, this particular section of the paper presents
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only a limited review of literature. The section of the paper that demon-
strates specific communication skills necessary in legal negotiating incor-
porates a more indepth analysis of the literature available on communication
strategies in the negotiation process.

As previously suggested, there is a-substantial body of literature
in the social sciences pertaining to negotiation and related topic areas.
- For the most part, negotiation literature can be categorized as: one, lite-
rature that focuses on general bargaining behavior and two, literature that"
deals with bargaining in specialized settings and professions.

By way of a general overview, and before we discuss the two bodies
of negotiation literature, we note that Hawes and Smith, Johnson, and Putnam
and Jones offer concise literature reviews on communication and negotia-
tion. Hawes and Smith investigate the role of communiation in conflict.
Johnson focuses on conflict management, game theory, and communication,
while Putnam and Jones classify, review, and critique the research litera-
ture on the role of communication in bargainipng. These three articles pro-
vide the reader a broad overall perspective of conflict, communication and.
the role of communication in the negotiation process. In addition to the
general information, the three works offer valuable sources for further \\B
investigation into negotiation and bargaining. . N ;
The first area of negotiation literature concerned with bargaining
behavior often presents theoretical and descriptive studies. The develop-
ment of processual models of negotiation and the use of game theory charac-
terizes the research. Numerous processual models of negotiation are avail-
able to the researcher. These models 'concentrate on the processes in which
parties influence each other's expectations, assessments, and behavior
during the. search for an outcome, thereby affecting the outcome itself."
One example of a processual model of negotiation is the eight step develop-
mental model of P.H. Gulliver. The eight steps: search for an arena, compo-
sition of agenda, establish limits to issues in dispute, narrow the differ-
ences, preliminaries to final bargaining, ritual affirmation and execution
of the agreement, cause, according to Gulliver, 'the negotiators to for-
mulate and adjust their expectations and preferences and in turn may induce
modification of demands and offers concerning the issues in dis- pute."
Other authors that suggest a variety of developmental models of negotiation
include Osgood, Raiffa, and Bartos.

These models are principally concerned with the exchange of information
between the negotiating parties and their interpretation of the information
received. A problem with these models is that while they factor in the so-
cial interaction of participants they rarely explain the "how to'" or skills
involved in the actual process of negotiation.

Game theory, "originally an economic model for explaining strategic
behavior, assumes that players aim to maximize their wins and minimize their
losses; hgnce participants are motivated to gain an advantage over other
players." For those interested in conflict resolution and negotiation
game theory, the Prisoners' Dilemma, attributed to mathematician A.W.
Tucker, is most.often suggested. Incredibly, the Prisoners' Dilemma has
accounted for more than 300 bargaining studies done in the last 10 years!
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Any number of authors present various perspectives on game theory and offer
paradigms of negotiation based on.their indings. These authors include
Shelling, Strauss, Swingle, and Pruitt. While it is possible to argue
that the paradigms developed from game theories incorporate interpersonal
characteristics of bargaining, critics of game theory often claim,

although we found some predictions were remarkably accurate, their
practical value was relatively small: in order to rate these predic-
tions, we had to have information one usually does not have, such as
knowledge about every move the opponent is going to make ... to make
such pred}gtions possible, we must simplify the conception of the pro-
CeSS .sas

In a more sardonic fashion, Raiffa writes:

Game theorists . . . examine what ultrasmart, impeccably rational,
superpeople should do in competitive, interactive situations. They
are not interested in the way erring folks like you and me actually
behave, but in how we should behave if y§ were smarter, thought harder,
were more consistent, were all-knowing. ’ 3

i
i

Game theory, perhaps more useful in economic prediction than in the
prediction of bargaining behavior is, nevertheless, often utilized as a
framework for just such predictions. Like processual models, game theory,
serves a useful purpose but, in the final-analysis, the theories do not
give insight into the -skills necessary for negotiation.

Negotiation literature that deals with bargaining in sbecialized set-
tings is characterized by studies that attempt to determine variables im-
portant in the successful negotiation process. Some studies for example,
attempt to discover the actual role of communication in the negotiation _
process. Smith suggests a confirmation of the hypothesis that 'when moderate
conflict is to be resolved bargaining, '"'talking it out'" is functional
rather than dysfunctional." Reiches and Harral discover 'while verbal
satisfaction of the settlement increases with time, individual satisfaction
with the settlement becomesless related to the quality of the settle-
ment." Turnbull, Strickland, and Schriver demonstrate greatest agreement
(highest joint outcomes) -results in face-to-face negotiation versus audio/
video and audio only, qhué concluding negotiation oufgome can be dependent
on the particular communication mode being employed. Otherlcommonly ex-
plored variables include pf9mises and threats, reciprocity, concessions
and compromise, and power. This list of scholars and variables is far
from exhaustive. The examples are intended only as an indication of the
research being conducted by social scientists interested in understanding
and improving the negotiaﬁfgn process. '

\
"While there are vast amdﬁpts of literature in the social sciences,
a paucity of research is being conducted specifically on the role of negoti-
ation in the legal field or the communication strategies necessary when
participating in legal negotiating. Rieke supports this notion when he
writes: '""While no formal communication based research has yet been done
on various alternative ways to resolve disputes . . . legal writers have
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- . 18 - . :
clearly invited it." For the most part, the writing in the legal arena, - ,

~

tends to view negotiation in terms of pedagogy. Many of the authors claim =
a need for offering courses on negotiation in the nation's law schools for,
15 Peck and Fletcher write, 'recent empirical studies of law in operation

have established the relative infrequency with which disputes are resolved

by litigation or, to state the converse, the freqysncy with which the resolu-
tion of disputes is accomplished by negotiation.””" Peck and Fletcher
suggest not only the need for a course in negotiation, but offer as an ex-
ample a class they taught at the University of Washington Law School. Peck
and Fletcher, as well as Matthews and White, argue that classes in nego-
tiation ought to be taught and offer available course materials and case
models.

Having taught the class, the authors also enumerate their learnings
about legal negotiation. Matthews posits four types of negotiating skills
he perceives as important: 'positive advance of position; onslaught on op-
ponent's position; defensive antection of cne's own position; and behavior,
manner, and command of data."” White feels that classes expand awareness
of negotiation as a process and the lawyer's role as a person manipulator.

More importantly, though, classes teach an app ciation for the importance
of emotional forces in the negotiation process. Peck and Fletcher, in a
final evaluation, argue meaningful generalizations can be made about the
negotiation process, but do not choose to state them. None of the three
‘authors, except perhaps Matthew, in any way suggest a clear stragegy of '"how
to's" of legal negotiation. Even Coleman, writing in 1980 and Ortwein in
1981, do not offer the student, teacher, or practicing attorney any advice
on particular strategies, 1ega1,250mmunication, or otherwise, that would .
aid in actual legal negotiating. Both authors, like those writing before
them, reiterate the need for classes in negotiation and present a model from
whick to teach the class. :

Two additional sources need to be mentioned. These are works,hy '.vy

Bellow and Bea Moulton, and Harry T. Edwards and James J. White. T se
texts, intended to be used in law school courses devoted to the study cf
negotiation, attempt to make sense of the skills a lawyer uses in negotiation
and bargaining. Both draw heavily from the extant social science literature
on negotiation and related areas. The texts are a compendium of information
and advice on the negotiation process, case models, techniques, skills and
ethical concerns. While these treatises tell the prospective legal negotia-
tor what s/he should attempt to achieve through negotiation, and in a general
sense” how to achieve it, they fall short of an indepth analysis of working
communication skills. However, aside from these texts, the scholarly litera-
ture in legal negotiation attempts to provide guidance to professors as to
how to teach classes in negotiation but offers little advice to individuals
{nterested in discovering how to effectively negotiate in the legal setting.
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THE SURVEY

A review of the literature on communication and negotiation suggests
a number of variables scholars determine to be important in the negotiation
process. These studies, while fundamental to our understanding of the nego-
tiation process, provide little insight into specific communication skills
used in legal negotiation. We attempted, therefore, to undertake a limited
survey of practicing attorneys to determine what variables those individuals

~ who participated in the legal negotiation process viewed as important. This

survey was by no means intended to be indicative of the view of all attor-
neys. Rather, the survey only offered the opinions of those who responded
to the questions and provided us with a preliminary corpus of information
on which we could base our suggestions on communication skills important

"in legal negotiation.

'The survey was mailed to 104 members of the graduating classes of 1975,
1977, and 1981 of the University of Oregon School of Law. This group was
chosen because of the availability of names and addresses as well as our
erroneous supposition that University of Oregon graduates would be more in-
clined to return a survey being conducted by University of Oregon research-
ers. Individuals were asked to complete a two-page questionnaire. The first
page consisted of demographic information; type of practice, contexts, and
approximate percentage of time spent in legal negotiation and questions of
if, how, and when respondents thought they '"learned" communication' skills
related to negotiation. The second page listed 19 variables gleaned from
the review of literature on communication and negotiation. Respondents were
asked to indicate, on a seven-point scdle, their evaluation of the import-
ance/unimportance of each variable. Of the 104 questionnaires mailed, 20
were returned completed, for an overall rate of response of approximately
20%. This rate of return, while admittedly less than optimal, nevertheless
provided us with a foundation from which we could begin to offer suggestions
regarding communication skills. '

Attorneys who returned the questionnaire had an average of five years
of lawyering experience and were for the most part self-employed or employed
in law firms. These attorneys reported that approximately 60% of their prac-
tice involved negotiations, and the contexts in which-they most often nego-
tiated were claims settlement and contract formation, while some were in-
volved in plea bargaining. The role they most often performed in the process
was as counsel for the party in dispute, while in a few cases they acted '
as arbitrators.

Responses to if, how, and where they had aéquired communication skills
in negotiation were fairly consistent. Over half reported that neither their
undergraduate education nor their law school training provided them with
the skills necessary for successful negotiation. A few indicated undergradu-
ate classes in speech, psychology, and writing seemed helpful. Responses
to additional skills relating to negotiation the attorney's would like to
acquire reflected two ideas. First, many believed negotiation skills could
not be taught; active experience was necessary. This notion was reflected

in the following response: "I am uncertain that negotiating skills can really

be taught. I suspect that life experience is a more significant teacher than
training can ever be.' In a similar vein, another respondent observed: '"Nego-
riation skills are perhaps best learfed by experience. It's unfortunate
clients are the victims of this educational process.". -

[y
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The second type of answer to the question of addftitwal skills attorneys

“would like to @cquire was the general response whatever works.' One attorney
disclosed that "I'd like to learn more effective techniques of negotiating;
various approaches and how these approaches work.'" This was typical of the
general response to the question. Another often expressed desire was to
"learn how to effectively analyze opponents' goals, needs, and desires; and
to 'read' the lopponents' reactions including the more subtle messages." In
what seemed to be one of the most .revealing responses to the question, one
attorney wrote that she would like to learn ''some method for dealing with

an adversary negotiator who combines the following three qualities in equal
parts: stupid, stubborn, and arrogant." This desire for a method to deal

with such individuals is probably more pervasive than our survey indicated!

The second part of the questionnaire required the attorneys to rank
each of nineteen communication variables.on a seven-point scale; one being
unimportant, seven being most important. The nineteen variables and the at-
torneys' ranking of each can be found in Table 1. The following section of
the paper dealing with communication skills and research needs focuses on
the individual variables. ' '

We do not, of course, claim the results of this survey to be represen-
tative of the view of all attorneys. The results do offer, however, a unique
insight into the negotiation process; a glimpse by those attorneys who are
actual participants in negotiating proceedings. We agree with the respondents
who pointéd out the value of 'experience'' in learning negotiation strategy,
and with Putnam and Jones when they write: ‘

H |
Some practitioners question the significance of studying communication
and bargaining. They contend that the real settlements are made -during
informal gatherings, not at the bargaining table. No doubt, some long-
term labor-management powers rely on interaction in 'smoke-filled back-
rooms' and on historical precedent to reach settlements. But communica-
tion aids in the formation of bargaining relationships and in the nature
of outcomes for less formal and less established bargaining settings.
The resolution of this issue is not as important as the realization
that both formal and informal bargaining are chaﬁgcterized by the stra-
tegic use of information in persuasive messages. '

We believe, as do Putnam and Jonmes, that the mastery of communication skills
is not only possible but desiféb1e to further ensure a successful negotiation
experience. For, like any skilled artisan, the negotiator can be most effect-
ive only when equipped with the requisite tools of the trade. In the follow-
ing section we offer a compendium of communication tools which we believe ’
constitutes essential equipment of the effective legal negotiator.
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COMMUNICATION STRATEGIES

Nonverbal Cues \
’ \‘v
Perhaps the most startling revelation of the survey concerns the lack
of importance attached to the ability to interpret nonverbal cues. Of the

nineteen variables rveyed, the ability to interpret nonverbal cues was

ranked seventeenth. The relative unimportance attached to the nonverbal
variable is significant in ]light of the vast amount of research that has
been conducted in the area. The attorneys seem to have underestimated

that which researchers find to be immensely important. We begin our discus-
sion of communication strategies in legal negotiation, therefore, with some
suggestions pertaining to nonverbal behavior.

Initially, attorneys need to be aware of how they and other negotiators
use and perceive social and personal space. A full-blown treatment of this
area of study, known as proxemics, is available elsewhere. Our discussion -
touches on only those findings we perceive to be most obviously applicable
to the legal negotiator: choosing the negotiation arena, using appropriate

conversational distance, and recognizing the significance of seating arrange-

ments.

The negotiator's threshold consideration, thgochoice of an arena, is
far more important than many negotiators believe. The choice of arena
necessarily concerns consideration of issues of human territoriality, or
the geographical areas (rooms, houses, offices, etc.) to which people assume
some sort of '"rights.'" Filley describes three contexts of territoriality
he believg@ should be considered by the negriiator: group, individual, and
personal.

Both groups and individuals tend to,gstablish territorial boundaries
and corresponding territorial behaviors. Effective negotiators must be
cognizant of both the boundaries and the behaviors that occur when boundaries
are crossed. For example, people tend to feel more secure and more in control
on their own territory and less so on others'. Filley writes, ''When Party
A is invited into Party B's office to discuss a problem, A is less secure
than B, and A's problem-solving capabilities may be diminished as a result
of anxiety." Filley suggests the use of neutral territory to facilitate
problem-solving. Of %¢ourse, this suggestion is premised on the assumption
that the parties involved in a legal dispute are equally desirous ¢f a nego-
tiated settlement. If this is not the case, strategies mav be varied accord-
ingly. Given this premise of territoriality, though, .one can quickly grasp
the significance not only of the difference between one negotiater's office
ana the other's, or a negotiator's office and a neutral space, but also of
the difference between one's office and the firm's library or one's desk
and the office easy-chairs. Whatever the situation, human behavior resulting
from concepts of group or individual territoriality should always be con-
sidered when selecting a negotiation arena. . ' :

Awarenc:s of persqnal space is also equally important to the effective
nggotiator, for conversational distance is dictated by the interrelationship
oi personal space , '"type of encnunter, the relacionsh}g of the communicating
persons, their personalities, and mary other factors." Hall identifies
four personal territories which tend to form "bubbies' of personal space
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around ipndividuals: intimate, casual-personal, social-consultative, and
public.”” . Of special interest to legal negotiators are the range of each
bubble of personal space, what constitute violations and invasions of that
space, and what changes in proximity tend toO signify. -

Hall claims that the intimate distance begins at the person and extends
out approximately eighteen inches; casual-personal space ranges from eighteen
inches to about four feet from the person; social-consultative space from
four to.twelve feet; and public distance from tweive feet to the limits of
sight and sound. Intimate space is reserved fér lovemaking, comforting,
and protecting; entry intc this zone for any other purpose, such as medical
care, is done only within strictly prescribed rules of behavior. Thg casual-

~personal zone is the distance within which interaction with close friends

is comfortably conducted. The third zone, the social-consultative, encompas-
ses two different types of interaction. At the closer end of this zone, most
impersonal business (e.g., people working together) is conducted: at the

further end most formal interactions occur. Finally, the public zone repre-

_sents distances in which interaction is uncomfortable.
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Yet, what significance do these zones have for the legal negotiator?
We see two general functions. First, legal negotiators may be able to use-
an understanding of personal space to gauge the other party's perceptions
of the interaction. In separate studies, Sommer and Russo catalogued people's
reactions to territorial invasions and described a whole vocabulary of re-
action. People tend to label space invasions as either 'positive' (lik— -
ing, love, relief) or égegative' (dislike, embarassment, strgss,,anxiety)”
and react accordingly.” I1f a positive invasion takes place, people tend
to reciprocate the behavior., lf a negative invasion occurs, ‘people tend to
take measures to compensate. Comperisation behaviors include looking away,
turﬁing’or leaning away, hostile glances, blocking with hands or arms, rub-
bing one's neck (and, in so doing, pointing the elbows\di:éctly'at the “tn-
truder), and so on. Hence, a legal negotiator shou be able -to read the
other party's perception of the interaction by 1)/the initial“distance at
which s/he interacts; and 2) the manner in which s/he reacts to space inva-
sion. Such perceptions of the other party's attitude constitute a valuable
data base on which the negotiator - vely for decisions concerning demands,
offers, counteroffers, and conc~..:i.:as. . .

. j :

The second function of a working knowledge of personal space has to
do with the negotiator's goals. That is, if for some reason the negotiator
desires to make the other party uncomfortable, anxious, or stressful, s/he
may manipulate the personal spac2 so as to be too distant or too close for
comfortable interaction. Correspondingly, if the negotiator desires tc make
the other party c: rtable, s/he may adjust the personal space so as to
put the other par. Z ease. =

The appropriate use of conversational distance, then, is quite important
to the legal nzgotiator, as is the knowledge of group and individual terri- -
tory when choosing the negotiation arena. A third communication tool, the
recognition of the significance of seating arrangements, is relat'ed to the
others and is equally impovtant tc the effective legal negotiator.
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Knapp indicates that "summaries of the findings about seating behavior
and spatial positioning can be listed under the categories of leadership,
dominance, ,task, sex and acquaintance, motivation, '‘and introversion-extro-
version." Due to the nature of the research and its questionable applica-
bility. to legal negotiation, the categories of sex and acquaintance and intro-
version-extroversion are not considered here.

Strodtbeck and Hook found that people seated at the ends of a rectan-
gular table are more often perceived to be leaders than those seated at other
positiggs, especially if they are perceived to be from a high economic
class. Knapp reports that those positions tend to attract task~or'snted
leaders, those with dominant personalities who are frequent talkers. An
obvious application of the legal negotiator is that s/he can use this data
to analyze other parties to the negotiation and to create a perception of
leadership/dominance in him/herself.

Sommers and Cook conducted experimeﬂés that determined seating behavior
as related to different task situations. The studies utilized round tables
with six chairs.and rectangular tables with six chairs, two on each side
and one at each end. The research indicates that, where the task is simply
to converse, people prefer corner or short opposite seating at rectangular
tables and“%ide-by-side seating at round tables (see Table 2). Where the
task is cooperation, people tend to prefer side-by-side seating at either
type of table. When people co-act (i.e., work on different projects at the
same table), they attempt to balance a desire for the greatest amount of
distance and the least amount of accidental eye contact. When two people
compete, they tend to sit directly across from one another.

The usefulness of this information to the legal negotiator is immeasur-
able. S/he can determine how opposing parties view the task at hand. S/he
can attempt to alter the shape and character of the negotiations by changing
seats. Perhaps most importantly, the legal negotiator can use this data to
pre—arrange the negotiation arena in an attempt to maximize the effects of
seating arrangements on the task at hand. For example, in an effort to de-
crease competitiveness and increase cooperation, an attorney could arrange
the seating so as to necessitate side-by-side or corner seating and avoid
opposite seating.

Leadership, dominance, and task are not the only factors that affect
seating arrangement. Motivation also plays a key role. Cook found that in-
creased motivation is directly correlative to an increased desire to sit
closer or to have more eye contact. When the motivation is affiliative, the
choice is to sit closer;AYhen the motivation is competitive, the choice is
to increase eye contact. Of course, the implications are clear: the negoti-
ator can use this data to read not only the level of motivation in the other
party, but the type or direction of the motivation as well. Equipped with
this knowledge, then, the negotiator can better judge when to acquiesce,
demand, or cooperate.

s

As is readily apparent, the different dimensions of seating behavior,
as well as the choice of arena and the appropriste conversational distance,
figure heavily in any negotiation situation. Yet, the study of proxemics
is not the only applicable part of nonverbal communication. In the following
section we offer data, skills, and strategies concerning the variables of
deception and bluffing. .
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Jeception and Bluffing ' //

Certainly the most fascinating .result of the survey concerns the related
variables of deception and bluffing. Overall, the ability to deceive ranked
dead last in importance, and the ability to bluff ranked but one notch
nigher. Perhaps even more significant, the ability to deceive was rated least
important on every survey, and the ability to bluff was judged unimportant
cnly slightly less uniformly. Quite amazingly, however, the ability to per-
ceive deception and the ability to perceive a bluff were seepVas considerably
more important: they ranked eleventh and twelfth, respectively. Qur guess
is that this result reflects ‘an ethical concern as to purposeful deception
on the one hand, and an open-eyed perception of the realities of legal nego-
tiation on the other. Indeed, the two sides of deception and bluffing, the
ethical and the real, are described with such poignancy elsewhere that we
can do no better than refer to those scholars. As to ethics, Edwards and
White write: ’

On the one hand, a lawyer must represent his client "with zeal" in an
effort to secure what his client wants and what the law will give )
him . . . . On the other hand, this representation must bqwxinhin“tﬁé<
bounds of the law . . . . The dilemma is . . . posed—in Tnegotiation
situations for the lawyer who knows that to béyéqiuccessful negotiator
he must sometimes ''puff'' but never '"lie" . . . .

As to realicies, Putnam and Jones note:

Since negotiation is an exchange process whereby parties attempt to
discover each other's final or last offer . 3+ some deception is built
into the very model of interpersonal trades.

Given these two horns of the deception dilemma, we see our goal to be one

of illuminating the effects of deceptive communication and of providing at-
torneys with insights as to the beheaviors exhibited by deceptive communicat-
ors. We do not perceive the teaching of deceptive negotiation to be within
our mandate.

Initially, Turner, Edgley, and Olmstead discovered that ﬁearly Earee—
fourths of the statements people make in conversation are deceptive. Fur-
thermore, the authors argue that deceptive communications are necessary,
even mandatory elements of discourse, for they function as controls on in-
formation. Deceptive communications, the authors feel, enable a conversant
to avoid embarrassment, disruption, and conflict. Knapp and Comadena further
document the pervasiveness of deceptive discourse, while Camden, Mog%ey,
and Wilson isolate motivational factors behind conversational lies.

A considerable amount of research indicates that, in fact, honesty may
not always be the best policy. Monteverde, Paschke, and Tedegghi found that,
as a general rule, honesty in negotiations is a good policy. 1f a negoti-
ator is honest and compliant to another party's threats, s/he tends to con-
vert the threatener into a cooperative partner. If the negotiator is honest
and defiant to the threats, s/he deters the threatener from sending threats.
These findings notwithstanding, Monteverde, et al., found that ''deceit also
can serve the interests of thissimulated target when he intend[s] to defy
the threatener behaviorally." In such instances, the deceitful/defiant
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negotiator inhibits the other party from sending threats and even opens the
threatener to exploitive strategies. Hence, deception serves the negotiator
well. The only instance in which deceit hurts a negotiator is when s/he in-
. dicates that s/he will defy the threatener's demands, then fa'és to do so.
This policy only encourages further threats and exploitation.

Chertkoff, et al., found that honesty or dishonesty in the other party
affects a negotiator's own honesty or dishonesty in a one-on-one situation
but not in a situation in which the Sgotiator bargains simultaneously with
one honest and one dishonest person. That is, in one-on-one situations,
negotiators tend to imitate the honesty or dishonesty of the other party.

In simultaneous one-on-two situations, negotiitors tend to behave consistent-
ly towards both honest and dishonest parties. Finally, negotiators are just
as likely to.reach a final agreement with a dishonest person as with an
honest person in one-on-one situations but prefer to make ‘agreements with
honest people when bargaining with two others simultaneously.

What does all this mean to ths legal negotiator? First, in many situa-
_tions, the strategy of deception not only fails to generate negative conse-
quences, but also is quite effective. Second, given the risk/benefit imba-—
lance, coupled with the pervasiveness of conversational deception, one can
only conclude that many negotiators employ the s%rategy of deception. Conse-
quently, the ability to perceive deception and byuffing would appear to be

an important skill for legal negotiators to acquire.

How, then, does one perceive deception? What are its characteristics?
Knapp, Hart, and Dennis predict that "deceivers will exhibit significantly
more uncertainty, vagueness,STervousness, reticence, dependence, and unplea-
santness than nondeceivers." They also argue that deceivers use fewer
words, fewer different words, fewer past-tense verbs, more "allness' terms
(all, none, etc.), more other references (they, them, etc.), fewer group
references, and fewer self references,,Numerous studies indicate that deceiv-
ers speak for shorter periods of time and, at a higher pitch than nonde-
ceivers. Additionally, deceivers tend to be characteyized by longer pauses
between question and response than do nondeceivers. Finally, .deceivers
tend to increase self and object manipulations with the hands. The litera-
ture on eye behagéor, as Knapp and Comadena note, is characterized by incon-
sistent results.

The attorney can, of course, use this information in his/her attempts
to perceive deception. Two caveats, however, are warranted. First, Ekman
and Friesen note that accuracy of perception is increased g%gnificahtly if
the observer has seen the deceiver 'in previous encounters. Ostensibly,
the earlier encouters provide a basis of comparison between the subject as
honest and the subject as dishonest. Second, while much of the research in-
dicates differences in certain variables between honest and dishonest sub-
jects, the amount of difference may vary widely from case to case, circum-
stance to circumstance. !

As a consequence of these limitations, the legal negotiator may want

to depend on other, more tangible communication skills. In the following .
section we discuss one of these skills, listening. '

169

Q

RIC

Aruitoxt provided by Eic:

159



60
istening

Attorneys responding to the survey perceptibly ranked the ability to
isten as an extremely important variable, second only to honesty. These
ttorneys are aware that "listening carefully to words uttered by the op-
oser, his phrasing, his choice of expression, his mannerisms, his ne of
oice, all give clues to the needs behind the statements he makes." The
bility to listen involves more than just hearing the words of another indi-
ridual, listening is the reception and interpretation of those words.

Most of an individual's communication time is spent listening.59 This
.s particularly true in the negotiation process. Because individuals have
een listening all their lives, they assume they are good listeners. The
‘ruth is, most of us are not good listeners and need to work on the communi-
:ation skills necessary to become more proficient.

wWhy don't we listen? Adler and Rodman suggest four reasons: preoccupa-
‘ion, rapid thought, faulty assumptions, and t fact that talking has more
ipparent advantages, as possible explanations. Preoccupation is intuitive;
;ometimes we are wrapped up in concerns that are more important to us than ’
:he messages others are sending. Daydreaming is also a form of preoccupation;
'although we are capable of understanding speech rates up to 300 words per
ninute, the average person speaks between 100-140 words per minute, thus
e the a lot of span time" to let our minds wander when others are speak-
ing. when this takes place, we usually think about personal interests,
ylan our responses to the other person's message, or interpret the speaker
7ith what we believe are more important thoughts, our own.

Faulty assumptions occur because we believe, incorrectly, that ''we have
teard it all before" when in fact the information could be new or different.
dr how many times do we dismiss a speaker because of personal bias? This,
-00, is a common barrier to good listening. Status and stereotyping are ex-
amples of preconceivegzattitudes which affect our ability to listen critical-
ly to another person.

In many cases we seem to have more to gain by talking than byéﬁistening.
Talking gives us a chance to control others'’ thoughts and actions. Talk-~
ing allows our ideas and opinions to be heard, to gain the respect of others,
to offer advice and to release tension. However,, 6 listening is reciprocal,
if we listen to others, they will listen to us. These are only a few of
the many barriers that preclude effective listening. Other factors often
nentioned aré faulty hearing, noise, information overload, and,fmost impor-
tantly, the fact that we aren't trained to listen well. f

What are the implications for legal negotiators? A negotiaéor ought
to be aware of some of the techniques of effective listening. Nierenggrg
claims that listening is &s much a persuasive technique as speaking. Ne-
gotiators can indeed use active listening to their advantage. For example,
negotiators need 20 be ready to listen, mentally and physically. All atten-
tion ought to be directed towards the other party, all miscellaneous thoughts
need to stop. The shift from the speaker to the listener always needs to
be complete. It takes considerable concentration to listen actively. Recall
the earlier statement that '"listening involves more than just words,'" i.e.,
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clues as to what intent is really behind the spoken words can be gleaned
through active listening. Negotiators can better ''read" the other person,
in particular subtle messages and nonverbal cues, by listening intently.

A negotiator needs to withhold evaluation of the other persons' messages
until the actual content and intent has been mastered. If there are words
or issues that raise '"red flags' or trip an emotional response, One ought
to be aware of the reaction, but not tune out or turn off the other person. -
Suspend premature. judgments, based on status and stereotype, so as to listen
for information. Negotiators should not attempt tO categorize another person.
Individuals are not always as they appear. It is possible for a negotiator
to fail in a bargaining attempt solely because s/he underestimates another
person's capabilities, based on a capricious judgment about that individual.
We tend not to listen as carefully to those individuals we judge as ''not
too bright.' That decision can be a costly one.

While much of this seems quite fundamental (and it is), the fact
remains, most of us do not listen well. We only need to take note of the
number of times we ask others to repeat what they have just said to realize
the little attention we often give other while they are talking. Better lis-
tening can be achieved through a recognition of the facts that: 1) we are
not good listeners, 2) a knowledge of arriers to effective listening is es-
sential; and, 3) understanding procedures for improving the skill are equally
important. It takes resolute effort to improve the ability to listen, but
the pay-offs can make it a worthwhile effort. '

/

Questions and Answers

/

In/brder to be a proficient negotiator, one must be able to ask ques-
tions that generate the kinds of replies desired and to give answers that
provide appropriate information. The works of Nierenberg and Waggburne are
excellent resources on questioning and answering, respectively.

Nierenberg approaches the art of questioning from two different pers-
spectives. First, he notes that questions may be studied by a three-step
process: what questions to ask, how to phrase them, and when to ask them.
Under ''what,'" Nierenberg notes that questions should be phrased so as not
to offend; they are meant as tools for understanding and data collecting,

“not as disciplinary measures. For example, in a contract formation negotia-
tion, when one party seems to be quibbling over the terms of an express con-
dition to performance, the other party may ask, ''Do you want the condition
clause or don't you?'" The question is meant to discipline the other party
for quibbling. According to Nierenberg's scheme, a more effective method
would be to ask, ""Do you have.any problem with the condition clause, and,
if so, can I help with it?" :

Under the "how' rubric, Nierenberg advises that one should not put a
person on the spot and should lay a foundation of why the question is.being
asked. Both of these procedures tend to help eliminate anxiety. Also, one
should attempt to ask questions in a manner that makes answering easiest.

Finally, Nierenberg notes two tactics a negotiator can use tO improve
the timing of questions. The negotiator should always attempt to incorporate
any interruptions into the next question, thereby overcoming the-Zisturbance
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nd gaining control of the negotiation. Also, a negotiator should try to
ncorporate the last statement made by the opposing party into the next ques-
ion. By so doing, continuity is preserved, and the other party gets the
‘eeling that his/her answers are meaningful.

Nierenberg's second perspective concerns the functions of questions.
fe lists five: 1) to cause attention; 2) to get information; 3) to give in~
‘ormation; &) to initiate thinking; and 5) to bring to conclusion. The .
‘hreshold consideration, of course, is to isolate the function or functions.
.ntended by a series of questions. The questions then can be designed accord-

-ngly.

Questions designed to cause attention are the ritualistic ''Howe are
rou?" and "Wonderful day, eh?'" These questions are wonderful openers because
:hey cause little anxiety and tend to put the other party at ease. Questions
jesigned to get information are usually prefaced with words such as who,
shat, when, where, etc. These questions do cause anxiety when asked unaccom-
yanied by a reason for wanting the information. Questions asked to give in-
‘ormation, by definition, are rhetorical in nature. For instance, the ques-
:ion "Has your client spent any time out of jail?'" is designed not to get
information, but to give it. The questions may, of course, cause anxiety
shen asked in anger or seriousness, but may also be humorous if asked appro-
>riately. Questions asked to initiate thought are generally open-ended ques-
-ions which allow the answerer to run on at some length. These questions
ire typically characterized by openings such as, "What do you think about...?'
Tinally, questions designed to bring the negotiation to a conclusion tend
-0 have an air of finality about them, such as "So then, which one will it
>e?'" or "Isn't this the best option?"

The legal negotiator, then, should consider the function of his/her
juestions and phrase them accordingly. Yet, what of the person on the other
and of the questions? What can s/he do in response? Washburne claims two
>rimary determinations are crucial. First, the negotiator must determine
shat meaning the question has for the questioner. Quite often, the ques-
tioner's purpose may be merely to cause attention wich a pleasantry rather
than to probe the weakest part of an opponent's case. As Washburne writes,

_ "What did you do last night?'" is not an attempt to find out about the
crime you committed then. The answer can veryégell be a statement about
the del%ghtful supper which preceded the act.

The appropriate answer, then, is, within reasonable bounds, the least incri-
ninating one. Chances are that it is all the questioner wanted.

Washburne's second consideration is related to the first. That is, limit
rthe question to certain restricted meanings and don't neurotically lead a.
vague question to the right target. Any area the answerer attempts to defend
is most likely to draw-more questions. Hence, by determining the intent of
che question and limiting the answer to that intent, the question may prove
rarmless. ' "
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. If the question is not harmless, three options are open to the answerer:
1) not answering at all; 2) managing the question; and 3) managing the ques-
tioner. The first option, not answering at all, involves preoccupying one's
self with other matters or creating a slight distraction, either verbally
or nonverbally. Washburne believes that, in such situations, the question
#il]l die for lack of response and the questxoner will proceed to another
less dangerous question. \

Barring that, the negotiator can attempt tO manage the question. Five
possible methods of managing the question are available. One can misunder-
stand the question. That is, if asked about the exculpatory clause, discuss
the time: of performance clause. Chances are the questioner will politely
listen, believing you will eventually discuss the exculpatory clauge. Amazing-
ly enougl, Washburne's research indicates that rarely is the question re-
peated. If this fails, one can limit the question tO answer only that
which s/he wants to answer. Similarly, one can address the more fundamental
question. That is, when asked 'Did your party breach the contract?'" one can
respond, "The more fundamental question is, 'what constitutes a breach?'"
This allows the negotiator to steer the question to his/her argument; that
is, while a breach may have occurred, it was not a material breach. Finally,
one can use the approach Washburne calls, Is this really a question? Using
this method, the negotiator actually destroys the question. For example,
in a plea bargaining situation, the district attorney:'may ask a suspect "Are
you going to name your accomplice?" The suspect's counsel can respond by
noting, "That's not even the question. The question is, how much is that
information worth?"

Washburne's third option for the answerer is to manipulate the ques- .
tioner. Essentially, this involves answering the question with another ques- -
tion. As the questioner tends to control the focus of the negotiation, this
tactic allows the former. target to assume command of the process. This stra-
tegy should be used with great care, as it tends to put the other party on
the defensive and creates tension.

Quite apparently, the art of question and answer is far more complex
than it at first appears. Although much of that art may appear to be intu-—
itive, we believe even the best.intuition appreciates guidance. Hopefully,
the above framework will provide the legal negotiator with that guidance.

Nonverbal cues, ability to perceive deception, listening, and question-
ing and answering, then, are communication skills a legal negotiator can
use to improve his/her negotiating success. Yet, many more communication
variables are part of the negotiation process. We know something about all
of them, but little about most. In the following section, we discuss some
additional communication skills and research needs associated with those
variables.
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Through our .survey we attempted to ascertain practicing attorneys' per-
eptions of the relative importance/unimportance of nineteen communication
ariables related to the process of negotiation. Yet, we have only discussed
ommunication skills related to eight of them. What, then, are the other
hirteen? Essentially the problem is two-fold. Some of the variables are
ot, by their very nature, variables to which actual, pragmatic communication
kills can be attached. Others, while conducive to a skills oriented discus-
ion, either lack the requisite research for such a discussion, or, while
acked with adequate research, have yet to be examined within the negotiation
ontext. First, we offer a discussion of these communication variables that
ave been researched, but not within the negotiation paradigm.

Attorneys who responded to our survey ranked persuasion as the third
ost important variable in the negotiation process. That persuasion is im-
ortant is commonsensical. However, particular skills of persuasion applic-
ble to the negotiation prggess are mnot. There is an abundance of literature
n theories of persuasion. Topics include those concerned with attitudes
nd attitude change, coercion, self-persuasion, group persuasion, credibility
nd a plethora of variables that may or may not influence persuasion. Most
ikely, many of the theories being researched in persuasion are applicable
o the negotiation process. For example, many of the psychological/cognitive
heories of persuasion on attitudes, values, and beliefs may be particularly
elpful to a negotiator. However, our purpose is to indicate those skills

negotiator can employ that are persuasive in legal negotiations. Unfortu-

ately, there is little literature in interpersonal persuasion that can pro-
ide us with this type of information. Therefore, our most obvious research
eed is for studies that attempt to determine the effectiveness of the
arious persuasive tactics in the negotiation setting.

. % .

Three other variables conducive to a skills orientation approach are
eeping the negotiation focused, being perceived as sensitive, and the in-
orporation of evidence in the negotiation process. These three variables
re not often discussed in negotiation literature and are, therefore, more
ifficult to address. ‘

Keeping the negotiation focused is, of course, an essential part of
he process. How one accomplishes that task is a skill that probably comes
'ith experience and concentrated effort. Nierenberg suggestﬁlthe modified
ise of questions to give the negotiation process direction. For example,
hen one person goes off on a tangent, a negotiator can incorporate into
he individual's last statement a question that can lead the thinking back
o the focal point of the process. This is not an easy task, but with prac-—
ice and effort it can be accomplished. We are not able to suggest, however,
i specific skill required in this process. ' ‘

. what enables an individual negotiator to be perceived as sensitive is
\lusive at best. The obvious answer is the negotiator needs to be aware at
\11 times of the other person or persons involved. Hart and Burke suggest
hat rhetorically sensitive individuals accept role-taking as a part of the
wuman condition, avoid,stylized verbal behavior, and always undergo the '

itrain of adaptation. That is to say, a sensitive negotlator is aware
v ’ r;'”: AN
(y’ v
[
1 lag Y !
/4
' //‘

RIC : «’

Aruitoxt provided by Eic:



E

165

he necessity to understand the complexity of individuals- and to tolerate

rsity. Different negotiations require the negotiator to take on different
s; people, issues, and settings are unique and require different perspec-
s. Regularity does not necessarily have to guide behavior. Because situ-

ns change, the negotiator must be willing to undergo-all the strain that

rs with adapting to the various differences. Sensitivity takes an accute

eness of oneself and others and a willingness to do what is necessary

chieve that goal. :

The use of evidence, in a general sense, is taught in law school. The
unication field offers suggestions as to how an individual uses evidence
cademic debate and public speaking, yet these situations are hardly ana-
us to the legal negotiation situation. Given this lack of specific re-
ch, experience and legal classes are the best teachers in:this instance.

Six remaining variables were ranked by the attorneys. These variables
the ability to: be perceived as honest, generate alternative solutions,
‘e one's position, be perceived as cooperative, offer cthromise, recog-
. final offer, and be perceived as adamant. It is difficult to attach
.ific communication skills to these variables. We offer only a cursory

.ysis of each.

!

Little can be said about honesty. Attorneys ranked "being perceived
jonest" as the most important variable in negotiation, and while common
se and ethics support this notion, the negotiation literature suggests
isions when deception is an integral part of the negotiation process.

s is an individual decision. However, it would seem that the only way
>e perceived as honest is to be honest.

The ability to generate alternative solutions, state one's position,
ognize a final offer, and be perceived as adament are skills that develop
ough experience in the actual negotiation process. Recognition of the
al offer and presentation of an illusion of strength come with practice.
arating alternative solutions requires an analysis of issues while negotia-
ns are in progress, based- also on research prior to the actual event.
all cases, there is no research specific to legal negotiating from which
can offer strategies to help in these particular areas. '

Unlike the previously mentioned variab1e§3 there is a corpus of litera-
e available on-cooperation and compromise. = This leterature offers sugges—
ns regarding what cooperation is and when to make compromises and conces-
ns. For example, a party who begins by being very cooperative but de-
ases in cooperation over sessions-may possibly be viewed as more coopera-
e than,one that is only cooperative in the latter half of the negotiating
sion. In general, cooperation begets cooperation, and the converse is
o true. It appears likely also; that a negotiator who makes positive con-
sions is more likely to elicit cooperation from the othe;SChan one who
es either negative concessions or no concessions at all. The above
ormation is useful to the legal negotiator. However, the negotiator does
need specific communication skills .to be cooperative or to make conces-
ns. Rather, the negotiator needs to have an understanding of cooperation
| compromise in the negotiation setting. \
i
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Little attention has been given to communication strategies that are
jplicable for the legal negotiator. While one can argue that available know-
rdge can be extrapolated to the legal arena, one cannot be sure that given
te singularity of legal negotiations as compared to, for example, negotia-
.ons with terrorists or perhaps even more poignantly the seemingly impos-
.ble task of negotiating tie Mid-East crisis, that variabies applicable
» ope situation are applicable in another. We offer, therefore, the follow-
1g general research needs: '

. Research conducted in actual legal negotiation settings as opqosed to
classroom simulations or non-legal settings;

, Context specific research concerning communication skills related to
persuasion, compromise, cooperation, and evidence incorporation;

.+ Studies designed to illuminate the nonverbal behaviors of legal negoti-
ators, specifically focusing on how those behaviors differ (if they
do) from those of the general public in a variety of settings;

. Research to determine more conclusively the behaviors of deceptive com-
municators, especially in the legal negotiation setting;

. Inquiry into other communication variables, not mentioned in this paper,
that are essential parts of the communication process in legal negoti-
ation. '

CONCLUSION

In this paper we have synthesized some of the available literature con-
arning communication variables at work in the negotiation process. We have
ttempted to integrate attorneys' perceptions of the relative importance/un-
nportance of these variables into our analysis. Finally, we have offered
he legal negotiator a kit of communication skills s/he can carry into future
agotiation sessions. We hope this offering achieves two goals: first, that
he proffered skills will ensure more efficient; effective, and successful
egal negotiations; and second, that this work will provide a minor stepping
tone for those communication researchers traversing what has become, for
s, a fascinating area of study: legal unegotiation.
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TABLE ONE _ N

ATTORNEY RANKINGS OF COMMUNICATION VARIABLES

Attorneys rated the communication variables listed below on
point scale; one being unimportant, seven being most important. The
following table represents the rankings in order of importance.

V]

Mean Standard Deviation

il

ability to be perceived as honest ' 6.59 .61

1.
2. ability to listen 6/39 .84
3. ability. to persuade 6.22 .66
4, ability to generate alternative solutions 6.17 , .85
5. ability to state one's position -/ 5.94 - 1.05
6. ability to-compromise : 5.88 - .85
7. ability to be perceived as cooperative 5.88 2.28
8. ability to keep negotiation focused S\ 5.82 1.13
9, ability to question o - 5.72 1.22
10. ability to answer 5.71 : 1.04
11. ability to perceive deception 5.61 ~ 2.54
12. ability to perceive a bluff 5.44 1.42
13. ability to recognize a final offer 5.33 1.37
14. ability to be perceived as sensitive 5.24 1.48
15. ability to incorporate evidence 5.17 1.91
16. ability to be perceived as adamant 5.00 1.36
17. ability to interpret nonverbal cues 4,83 1.65
18. -ability to bluff ’ 4,06 1.30
19. ability to deceive 2.22 2.04
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CO-ACTI?N

COMPETITION

178

TABLE TWO

SEATING PREFERENCES

PREFERRED SEATING
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NEGOTIATION, MEDIATION,
AND - ALTERNATIVE DISPUTE RESOLUTION
Carl M. Moore b

Cheryn Wall

. It has been referred to as a movement(l), a quiet revo-
lution, a growth field,(2) and "a breeze blowing fitfully
through our litigous society."(3) Whatever it is called,
there appears to be a substantial shift in how our society
1s selecting to resolve disputes. Legal differences

increasingly are being settled outside the courts. " Thig " """ """

shi1ft may have occurred because the court system failed to
efficiently deal with the demands on 1its capacity (the
accepted norm is that the system is toc slow and too costly
[(41), traditional-—non-judicial--dispute resolution mechanisms
like the family and church are waning, (3) and/or
because citizens are dissatisfﬂéd with the traditional legal
process and the win—lose outcomes it produces and desire
mor e community (or even "tribal') mechanisms for
resolving differences between neighbors.

The current shift towards developing alternative
dispute resolution mechanisms is not new——"in many and varied
communities, ; over the entire sweep of American history, the
rule of law was explicitly rejected in- favor of alternative:
means for ordering human relations and for resolving the
inevitable disputes that arose between individuals® (&)-—but
it is certainly wigorous.: Ronald L. Olsor:, Chairperson of
the  American Bar Association’s Special Commi ttee on
Al ternative Dispute Resolution, explains that

Varying types of agencies for non—adiudicatory
settlement of disputes through arbitration, mediation,
and conciliation are evolving. - To date, 170
communities in forty states have established "dispute
cencers" (also known as "neighborhood justice
centers," "citizen’'s dispute settlement program,” and
“might prosecutor’s programs"). In addition, more’
than 400 private agencies and city governmental
entities are involved in providing informal processes
to rescive citizens’® problems. The federal government
legitimized and encour aged “tho development of
alternative methads for resolving civil and criminal
disputes by enacting the Dispute Resolution Act (P.L.
F4L-190) on February 12, 1980. F- - atly  the Special
Comnittee is assisting 18 states .n developing state
dispute resolution legislation. (7)

Frank E. A. Sander’'s seminal description{ii} suggests
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that there are two categoéies of alternative activities for
resolving minor disputes: small claims courts and dispute
settiement outside the courts. According to Sander, disputes
outside the courts include 'disputes between individuals
(addressed in neighborhood Justice centers and by the
arbitration of small claims) and disputes between individuals
and organizations (which are managed by ombudspersons and
administrative grievance procedures). To his 'category . of
‘disputes outside the courts, we would add disputes between
organizations (including activities like minitrials where
each company presents their case to a neutral advisorf?1).

Usually when "alternative dispute resolution" 1is
mentioned it refers to the creation of "dispute centers.”
Charts one through eight provide a profile of what the
dispute centers are like currently.

o While they are located in a wide range of
communities, most of the centers serve a population larger
*han a quarter—of—a—million people.

o Over . half of the programs are relatively new and
have been in operation for less than three years.

o Their funding, which ranges from less than $300 to
more than $100,000 per annum (over half of the programs

receive more than $50,000), is primarily ~provided by
governmenﬁ sources.

o They primarily use lay citizens to mediate
interpersonal disputes. o
. . |
. o The disputes are referred to them by. the existing
criminal justice system-—courts, Judges, clerks, state and
district attorneys, prosecutors, and law enforcement
officers. (10)

The new dispute resolution programs, inciuding the
dispute centers, primarily have utilized two interpersonal
communication "orientations"(11)-—negotiation and mediation.
"And that, of <ourse, is where the interests of this paper
meld with the program planners’ assignment to us. The

remainder of the paper, therefore, will define negotiation.r

and mediation, describe *%the process “stages" which they
generally follow, respond to the three papers which have
addressed the topic of negotiation and lawyering, and then
raise a series of guestions which could (and maybe even
should) be addressed by scholars and . teachers interested in
conflict resolution. -
1 - L)

- J Our assignment as a respondent encouraged us to cover

topics other than those addressed in the papers. We
introduced the alternative dispute resolution “"moveaent"
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because it is having an increasingly large impact on the
judicial system, it utilizes negotiation and mediation
extensively (almost exclusively!), and there is a need to
conduct appropriate research and develop useful pedagogical
materials. The “movement” has grown so rapidly and so
recently there is a substantial need to describe how disputes
are being resolved in order that decisions can be made to
continue with the same procedures or modify them in order to
increase effectiveness. Important interdisciplinary
questions should be raised regarding what other disciplines,
li ke speech communication, can add to the ways disputes are
csettled and how mediators are trained to play their roles.
Conversely, it wallld be informative to determine what the
experiences of the alternative dispute resolution movement
.can.teach- disciplines like - speech: communication and social
psychology about interpersonal communication and conflict
resolution. We have selected to include mediation because it
is a natural extension of negotiation; we would argue that
you can not fully discuss negotiation without caonsidering
the prospect of the need for mediation.

NEGDTIAT. ON
In a "negotiation,"

multiple parties, )

who are interdependent,

seek to influence each other

by means of exchanging information in various forms
(including arguments, appeals., threats, and

I

oooo

promises)
o over time, suggesting that the parties are likely to
_ learn about each other and about themselves and, as
a result, paositions may change.

Negotiation encourages cooperation in order to reach a

mutually agreeable outcome. Ideally, the interests of all
the parties——as well as others whc have a stake in the issue--
will be met completely. The minimum criterion for an

appropriate negotiated outcome is its genuine acceptance ny
the parties. Another mark of an agreement’s success is that
it is consistent with the broader community’'s view of
fairness; an objective observer would judge that the
interests of the parties (and stakeholders) had been
adequately taken into consideration.

Negotiation is often confused with arbitration or
adjudication. Arbitration and adjudication are processes by
which parties submit their differences to settlement by an
outside 1intervenor. In negotiation the parties do not give
up the authority to control their own outcome.

Negotiavions usually pass through four distinct

Lo
- o ~




stages, each involving a range of tasks.
Stage 1: Organizing for Negotiations

During this stage, persons responsible for the negotiations
undertake some or all of the following tasks. They:

o recognize the conflict and define the boundaries of
the dispute,
o determine and accept the parties involved in the
dispute, ‘ ' ' o : Co

o select a mediator (optional),

o conduct team-building activities (optional),

o decide on_the place (the "arena") where the
negotiations will be conducted, and

o set the time frame.

Stage 2: Informal Exchange of Information

During this,K stage, parties to the negotiations perform some
or all of the following tasks. They:

define the rules which govern the negotiation,
develop their respective issues,
request information from the other party or parties,
o exchange information with the other party or
parties,
o prepare preliminary positions, and
o present their own preliminary positions and react to
those of the other party or parties.

000

Stage 3: Bargaining Process

During this stage, parties to the negotiations perform some
or ali of the following tasks. They:

o draft formal positions,
o resolve differences over formal positions,
o select a mediator (optional), and
o draft agreements.
:Stage 41 Review and Monitoring of Agreement
During this stage, parties to the negoutiation perform one or

both of the fcllewing tasks. They:

o review and adopt the agreement, and

o monitor performance/compliance.

A typical negotiation usually involves some of the
tasks in all four stages. The tasks are often undertaken in
the order listed here. It should be remembered, however,
that the preceeding is descriptive and not prescriptive; not
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all the tasks are performed in any one negotiations process;
the tasks are not always performed in the same sequence; and,
nccasionally, certain of the tasks are repeated.(12)

MEDIATION

Central to the success of many complex negotiations

lare the services of a mediator. When disputing parlies are

willing but wunable to resolve their differences through
negotiations, they may turn to an impartial agent——preferably
one trained in the art of mediation-—to help them reach an
agreement. Mediation is a process in which a mediator works
with negotialing parties in an attempt to find a mutually
satisfactory sclution to the dispute and to obtain a set of
commitments with which the participants can reasonably live.

Mediati-n is most often thought of as an
“intervention.” That is, usually only after the negotiating
parties have reached an impasse is the mediator brought 1n.
However , in the case of complex disputes, it is often
preferable to have the mediatorr present from the beginning.
That is almost always the case at the dispute centers. The

earlier the mediator is able to perform the central functions

of clarification and management of ideas, the more likely it
is that negotiations will conclude successfully.

The principal advantage of early involvement by the
mediator is that a broader range of alternatives for settling
the dispute is likely to be available. The parties will be
more aopen tao change because they have not vyet made
substantial commitment to a particular plan. (13)

Larry Ray, Staff Director of the ABA's Special
Committee on Alternative Means of Dispute Resolution, has
described "Six Stages of Mediation” (chart nine) typically
followed by a dispute center. The stages involve the
following tasks.

Stage 1: Introduction

eet the parties assigning them specific seats.
o Identify yourself and the parties; clarifying names

. and refer to parties comparably and in the names they desire.

o Establish an informal relaxed atmosphere by offering
water, paper and pencil, and tims.
o Explain the purpose of. mediation and ascertain their
willingness to part1c1pate.'
o Clarify ground rules and explain the reason for
them.
(1) Only one party speaks at a time.
(2) Speak directly toc the mediator.
o Assess the . parties. Are both ready to begin? Is
ei ther overly anxious, nervous, or upset? Are any severe emo—
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ti1onal, drinking, drug, health problems present? Is any pre-
liminary calming necessary?

Stage 2: Praoblem Determination

o Request one party to begin. Usually the one who
contacted the program first is asked to begin. Explain the
reason for aone party to begin. !

o Note this is the story development phase. This may
be the first time the parties have d1§cussed in a problem
salving conducive atmosphere the stituation.

o Actively listen to the |speaker. .Take notes if
helpful. Use listening techniques such as restatement, echo,
and non-verbal responses. x

o Pay close attention to the behavior and body
movements of both parties.

o If necessary, stop the party’s narration and calm

both parties ar assur«< the other\ speaker of his/her:

aopportunity to speak. : ‘

o Clarify party’'s narration by \
restating. .

o Maintain information flow by focusing the party’s
narration. Keep the mediation progressing. s .

o Summarize the first party’'s story. In summarizing,
the mediator may defuse tensians by restating stary
eliminating disparaging comments or desc iiptions.

o Check with pa~ty to see 1f you, have understood the
story. This aids all three of you to understand.

o Thank the first party for his/her contribution.
Remind him/her of ground rules, noting ~econd party’s
patience, 1f appropriate. v

o Repeat the process with the se ond party always
paying close attention to the behavior aof both.

0 Ask questions in a neutral fashloi Make use of open
and closed questlons when appropriate. ; .

o After both party’'s stories and vyour individual
summaries, check with both. Are they okay? Any calming or
explaining necessary? ‘

\

Stage 3: Praoblem Identification
o Ask each party to assist in \identifying the
presenting problem. \
o Inquire (probe: into underlying, fundamental 1issues
which may affect the presenting problem-be a? the roaot of the

complalnts. .
o Define problem by restating and Summarlzlng party-'s

statements. '

o Conduct private meetings if necessary. Explanations
should be given to both parties as to what will transpire
during and after the private meetings..

o Summarize areas aof agreement and dlsagreement.

o Assist parties in pricritizing issues 'and demands.
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Stage 4: Generation and Evaluation of Alternatives

o Inquire of each party a list of . possible
alternatives or optiaons in helping to resalve the situation.

0 Restate and summarize each alternative.

o Check and recheck with each party the workability of
each alter hative. : -

0 Not - the unworkability of an alternative if that 1is
the case. . o
0 Sugyest other possible alternatives in general terms
if an impasse is reached. )

o Encourage the partiss of the praobability of success.

o Suggest a break aor a second mediation if i1mpasse is
reached.

u Ask parties to "try-out" possible zolutions.:

Stage 51 Selection of Alternagivwﬁ

o Encourage partiea to select the alternative which
appears to be workable by : ‘th. g

o Check i1ts worka!s . fAissist parties 1in planning a
course of action to impl: ilternative.
..o Note the amount ogress parties have made.
¥a! Rephi-ase alt_ . atives. selected for increased
| understanding. o '
‘ ‘Stage 6: "nreement (Resolution)
/o !
o0 Summarize ag - o-ment térms.

o Check viabil:ty and reality with each party. Secure
their assent to what has transpired. :

o Ask each if there are any other issues which need be
discussed.

o Assist parties in specifying terms of the:
resoalution. Where? When? How? and Who?

o Explain process cf follow—up.

o Establish each party time of follow—up.

. 0 Emphasize that agreement is theirs, not yours.

o Congratulate the parties on their reasonableness.
Encourage parties on the workability of their resolution. (14):

{
RESPONSE TO PAPERS ON ‘
NEGOTIATION AND LAWYERING

‘ We received two papers and a book. The book first.
\ Norbert S. Jacker s EFFECTIVE NEGOTIATION TECHNIQUES FOR
LAWYERS, to be published later this year by the National
Institute for Trial Advocacy, is anather sign that law
schools realize that prospective attorneys need to know about
‘negaotiation. The "1983 taw School Directory of Dispute
Resolution Programs"(1S) reveals that forty-three law schools
offer courses 1in negotiation, thirty—-eight schools offer
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courses 1in interviewing, counseling, and negotiation, and*"

fifty—-nine schools of fer courses in arbitration. .The
profiles of selected law schools’ ,course offerings reveals
“that: _ ' : o ' :
< U T : . v -~ @
J o\'The principle objective of the courses 1is to

‘iIntroduce alternatxves to adjudication to the student. The

A—“mumcourseSwtyp1cal1y—ancluden‘both$~theoryvand pra:theL*Lﬁﬂtheyw_

érr 1in any direcftion it is.to be practical (emphasize skills)
rather than conceptual. : ~— .

A}

-

o Thé courses tend - to coger a wide ‘range of processes,
including ‘arbitration, medxat1on, negotiation, conc111at1on,.
R - N ¥
and collective bargaining. .
. [ .

‘0 While the context is most often negotiation between
- lawyers, .some courses include negotiation with clients and
moltiple—party negEtiations.

o Very often the negotiation course deals exclusively
thh 1 abor negotlat1ons. 0ccas1ona11y they will cover other
'negotlat1on foc1,' including personal injury litigation (and

Settlements) plea bargaining, Corporate takeovers, c1v11_
problems , facedd by the wmilitary, 1ntra governmental and
internatiohal. - ' : . t - ‘

o Those courses that include mediation cover a wide
spectrum of applications, such as, community and neighborhood
disputgs, criminal. complaints, environmental and land—use
problems, interpersonal disputes (fami.ly, divorce, child
s custody, etc.), contract formation, pérsonal injury, and
commerc1a1 d1sputes (bus1ness and estate. plann1ng, Lyéndlord—
tenant compia1nts, consumer comp1a1nts, etc ). o

_ _ U t s S SV

- . - e
o The methods wused to teach the courses include

—— T assigning/discussing case studies, exper1ment1ng with models
in simulated sxtuatxons,‘v1deotap1ng students when they role-—
play mock negotiation * situations, extended. group (team) work
in sdlving 7 -an assigned problem,, attending. érbitratioq
hHearings, and field placement and 1ntérnsh1ps (including work

“With disputée centers) . \ T e

! ©® The courses may go full ﬁerm (Semester, quarter)\or
may be conducted as intensive worPshops (e.g., over two

weekends) . ‘
o The assignments for the courses include papers,
3 arbitration-briefs,’arbitration awards, performace in class
simulations, cr1t1ques of peers, and research memoranda on
selected topigcs. §

(

o Course materials include schelarly articles in legal
and non- legal publlcations, case studles, guest speakers

-~

~
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(evperts), and audio—v}sual matefiéls.' The materials and
: speakers are from the disciplines of law, economics, Spcial
i psychology, decjsipn_theory, and_antthpQLogy,' -

[ L
- So Jacker is writing for an 1ncreas1ngly 1nterested and

sophisticated professional aud1ence.
o Our deneral response is that Jacker has)
~ useful "how to do 1t" manual (which the paper by O’'Rourke and
- ‘Trappmsay'isrneeded)-mmﬁsmaﬂprimer"dn negotiation tactics for
£ young lawyers, it is down to earth, nitty—gritty, and covers
s essentials of negotiating that should be considered. His
references are up—to-date. - .

provided a

n

. David Smith, as vyou know, identifies probleag with the
economic model as a basis for theory and research on
negotiations. . His thesis is expressed best at the end of the .

paper. v.

-

The 1dga of exchange and .the economic model of man as
ratlopal are deeply rooted in Western tHbught. They
have ®provided a bas1s for much product1ve work. It
' would be foolish to dismiss them. At the same time
limitations in their fundamental hotlons limit their
application to communicative behavior in general and

to negot1at1on in part1cu1ar.'(p. 19)\ K : R

He provides a reasonable:critique and introduces thé . reader
to a number of writers whg have been thoughtful about this

| methodological ‘perspective.”  Two additional writers not
included in Smith but who are  also frustrated by the .
) application, of the economic model  to negotiation are
/. Bulliver(16) and Raiffac17). . o
L One way of rephrasfng a pbrtion of Smith’'s criticism

is in terms of the distinctidn that typically is made between
gquantitative and qualitative research methods. ’In order to
"produce ' knowledge" -g‘ is necessary to (1) generate
questions/hypotheses, (2) test qﬁestion%/hypotheses,,Fnd, if
wappropr1ate, (3) predict behavior. v Buantitative résearchers
in speech communication have rather smugly taken the ‘position T
that humanistic, critical, qualitatiye methodologies are only '
useful to generate questions/hypothesesgand that 1t is up to
them—-with their - mathematically iented quantitative
pethodologies——tp test andBtD predict. The application of
—wer oo -game~theory [ torhuman - behaviory,—in —this- case_negotiation - -
behavior, is one very tlear instance< where highly
quantitative methodologies _are .useful  fgr generating?
questions/hypotheses—inferences can be. made based on their
app11cat1ons——wh1ch can only be confirmed' by common _sense and
personal exper1ence. - . . \

.

Yot

We would find Smith’ s paper less of a strawperson
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argument’if he had illustrated how the éCD%DmiC model is
utilized currently to -study, negotiation, particularly by

‘scholars in speech -communication---and-the law,—-and-what-are-
. tHhe unfortunate or unprgductive. actual consequences of taking

that theoretical perspedtive.-
N . ' ) . < ’ .
We gave the most to say about the.paper "From the

Communication Profession: Communication Strgtegjes and

-

- 0°'Rourke -and Janet- - Trapp. As the title suggests,

.opportunity, early in her caree

Research Needs in Legal Negotlatlng and Bargaining” by Sean’
this paper
has a. broad scope and it prov1des the careful reader with a
wealth of useful, up—-to-date references on negotiption. WE
did not find a Slngle major recent source that warﬂE<C1UdEd

We have no quarrel, therefore, with, the1r/{1rst Sect1on which

T reviews selected literature /Jas it applies to legal

negotlatlon. . . T MV

s

The second section reports he findings of .a sur&ev“

they conducted of the perceptions thatwpract1c1ng attorneys

have of legal negotiations. O"Rourke and Trapp are awarg of

some of , the reasons why the results of thei sample are -
likely not to be generalizable to a . broader opulation 6 of
lawyers'. We are copcerned that the reader of the-paper does -

not know' how ynegotiafions was defined 1in the survey, what
questions were d and how they were phrased, or what
specific behaviqrs gre included in their finding that "“607 .of
[the - attorneys’ ractice involved negotiations.™  In that
only,relatively recent graduates of a law school were polled,

the generalizability of their results is further weakened.
Most young lawyers ‘are not likely to have that much “hands
on" negotiation experience. If thezlare in a firm, they are
usually relegated to research and writing briefs at first.
If an attorney is a sole pract1t1q§%r, s/he may not have af

[ - to handle’the types of
cases where negot1at1ons are central to the resolution of the

. case. Therefore, what the, types of cases were and the role

of the questionnaire reSpondent in those cases is very
important to understanding their replies. Those \attorneys
most likely to be . negotjating . and to have , most experience
with negotiation probably were not polled. Nevertheless, the

what is normative. behavior regafding apfhrneys negotiating
and what skills they perceive they need.

msurveywaSWawf&rstﬂstepmdoesmoiferﬁtestablerpnopositionsmaboutw e

In ' their third) ' . section, titled "communication -

strategies,” they identify commun1cat10n skills that legal

acquiring). Throughout this section they make claims which
in our judgment should-be tempered. K\ -

12

. a o .
Certain¢interesting arguments have the potential for

being misleading. For example, in the context of .asserting

that the choice of an arena is important to negotiations,
o o AR _ .
o L 195

‘negotiators Tought to Tpossess— (or-at-least mlght-~c0n51der»~—



LTOU

Wt ' .

they °“strongly imply that negotiations should "use...neutra

territory to facilitate probled-solving."(p. 7) Choosing,

_.neutral <ite is not likely td be an option. in” mast lawyer tc

lawyer negotlatlng, Jacker makes ay strong case why ‘it i
beneficial for an. attorney to meet in the opposing attorney’
office (pp. 25-26), but what is most important is thrat we d
not have any way of assessing the valune of the advice. - Thi
is a claim that should be tested.-.Is the choice of an aren
(even a neutral arena) important - to legal négotiation? '
researcher, by . using experience, obﬁervaéion, and/c
controlled experimentation, may be able to tell .whether th
variable of choice of an arena may have an effect omn th
outcome of .a lLegal negotiation. Will more active I'istenin
result in better negot1ated outcomes’f What «kind of improve
results Can be expected if a negotiator uses certain types c

quest1ons) This section implies that acquiring certai
information or skill will result in more:. effectiv
negotiating. Our preference is that this section was\used t

1dent1fy questloqs ihich still need tD he answered.
|

They infer that the "strategies"® 4they mentlonican‘an

shauld be taught to prospective negatiators. We questic
whether all of the strategies are teachable. rCan all skille
including what seem to be intuitive or instinctive capacitig
ike the use | of personal space and * thHe ability to detec

deception, be taught? And, if  -“tealhable, ar,e the
necessarily .useable. Again, « we would have preferre

* questions. Do they have any reason to believe that 1if.

prospective attorney ' is provided with-new information abou
nonverbal cues (such as eye contact, eéﬁting arangements’, us
of spacea/zoanes) that will result in more effectiv
negotiations? ‘'Will _the attorney who has been provided wit
sugh information.do a better job of negotiating (howeve

.dedined).than'_ the one_, who has not been provided with it

Once having such knowledge, can it 'he used in a.systemati
way? It is important to realize that knowledge abou
something does not. necessarily result in useable knorfedge.

There are additional research activities by speec
~ommunication scholars which the authors might have mentione
in their section on research needs.'" For example, ‘0°"Rourk
and Trapp say that ;¥e1r ' :

..-purpose is to indicgte thuse skills a negotiato
¢ can e 610y‘tha£ are persuasive in legal negotiptions
Unfortunately,. there is- 1little literature i
interpersonal.persdasion that can provide us with thi
type of information.(p. 16&) :

We suggest they begin their:search by consulting the rathe
extensive -wWwriting by commun1cat1on scholars on compliance
gaining strategies - (18). The = - research o
credibility/reputation/ethos would Qrovide them with advic

vd
4
1
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attorney regarding how to -be ~as

' “honest." 'A Michigan State Univetsity research team .was

thoughtful | about the problem .of deception in a .legal ..
settiﬁg(IQY*‘and a reliable scale HPS been developed for \\

irdivid(20)

$ c%“
N

asceértaining the argumentativeness of
. specific skill which can be utilized
negob&?tion' focused (fx 16) would be the use
‘memor y. " (21) Spec1f1c strategler for generating alternative
solutions, and stating one’s pos1t1on tan be found in Getting

To Yes.(22) _ o .

to keep the
of a "group

One

A -
The D Rour ke amd Trapp paper woauald have benefited from
a ckgarer definition of .legal negot1at10n (e.g., the title is.
m151ead1ng becatse -negof1at1ng “and ,bargaining "are, used
1nterchangeably throughout the paper) and from -g; model or
descr1pt1on of K legal négotiation. 'where does it occur?:
Between Whom? To what end(s)? In .our judgment the Jacker
book also should describe the. range of legal neth1at1ng.
Th¥s is necessary because one can not genera11ze across all
matters just because -they Dccur within the Jegal codtext.
Negotiations differn regarding Strateg1es, goals, and
+» techniques, depending on the case involved. For example,’
negotiating  a commercial contract 1nv?IVes di-fferent’ '*
considerations than a felony pled barga1n1ng situation. The
. . distinction- between criminal and .CLV11 cases may very I
L ' well require different negotiating strategles. "In cr1m1na1' .
cases {\ the: personngl are governmental,: the t19e ‘constrdints
are effected by statute, a premium is placed on filtering out
of the system, those cases which should ‘not use the resources
- of, the cr1m1nal justice system or which can be handled by an,
"easier" method of dlspute ‘resolution so the full panoply of
v Jjustice 1is reserved for selected criminal cases. Civil
cases, on tfhe other hand, pr1va&e attorneys, use: time as
a Stcategy ("Just1ce delayed s Just1ce denied"), and utilize’
alternatives stch " as minitrials and compul sor; -y/binding
arbitration so jurys will be reserved for more complex cases
\ (which - is algo a strategic dec1s1on, in’ part effiected by the
complex1ty of the case). Hence, these different contefts
must, be considered. ; . : . -
Any;model_ortdescrfption would be‘especially useful if
it could take into account why negotiation (or mediation‘Gor
alternative mechanisms for dlépute reéolut1on) is utilized by
lawyers. For example, what ire the fDrmal rules of the
system'h*wh1ch encourage and/or facilitate negotiation?

Or,- what arg the informal accompdations and exchanges among
attorneys, apd those who participate in -the system of
£ justice, and what impact do they have o the use of

negotihatiofi? (23) ‘ - \

~
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v QUESTIONS | ' ,

. . o .t . |
We have already caised or inferred some questions in
this paper, particularly abbut ﬁegotiation_and lawyering.

L [ N « <0 »
R ‘o what is attorney negot1at1ng behavior? Where does
it occur? With whom? Over what kinds of isSues/caseé? .

¢ ~.

pr——.

. ot -
why do attorneys negotiate? what in the formal or
“ 1nforAQT system accounts for- their negotlat1ng activity?

'y/" o
o ,Mhat commun1catxon Skxlls do experlenced attornéys

! LN
A perc91ve afssa«'n(=_n:t=_"5'5‘ar‘y'7 ‘ . L .
\ e - "

-

e T L, ' o Nhlch negot1at5ng Skllls/strategles can and should :
be *aught to. prospect!ve attorneys7 :

. « p ° Mhich strategies, if dsed by attorneys, may effect

A - - the outcome of a negotiation? ) . ) —
~

o -~

' © Our own discussion of negotiation, mediation, - and

>

~ alternative dispute . resolution gives rise to additional
N \questiDnS- : . . . .
- ¥ - o e . o
2 C - - .0 what are ithe d1st1nct processes currently .utilizgo
to resolﬁf disputes outside the codrts? - !
< | Q0 ™~ ’ “

: &f’o Is there a useful prof1le of which disputes Should .
= Y———ahd should not be "handled" by each type of alternative
*dispute resolution? ‘ . . : .

* o yheﬁmé é%riety of aoproachés are utilized to resolve

disputes Cg g., in the dispute centers) are there discernable

, differences in th67é¥fect1veness o¥ the approaches? And, if°
there are differen es, can'it be determined what activities
and/or communlcat1o behav1ors account “for the d1fference57

Yo Is \one segment of the-popu1at1on more or less

’ effective as\ mediators? ‘Fo~ example, would atto#neys (who

play an adxgrsarlal role) be effective?:

-

3

. o Are éome approaches to trainiog mediators more
- - - I ‘h
—~ ¢ effective than otpers?
w“ . . . . N ) \ . \ .
o What specific skills/strategies Should mediators be
taught? R ) : -
: . . . .
' v o Do all the disputes which come to the dispute’
o centers require the assistance of -a mediator?
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STAGE I

STAGE II

STAGE III

STAGE IV

STAGE V .

STAGE VI

CHART 9:

3

BIX ETAGES OF MEDINTION
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PROBLEM IDENTIFICATION
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NP

Statement of Intentions
to Resolve.Conflict

GENERATION AND EVALUATION
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No Agreement
AGREEMENT

Referral
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209



Ly

e

ERIC

Aruitoxt provided by Eic:

“

2

" ‘ ’ .

00 o T ~
» . {:_\

- ~

RESPONSES TO LEGAﬂ‘NEGOTIATING AND*BARGAINING PROGRAM .

—
S

Lucy Keele: The kind of work that O'Rourke and Sparrow did

strikes me as limited from the fact that youssend out’ a guestomngire that

has commupication variables\that we might talk about in the process of
negotiation. Attorneys answéring,that questionnairg, picked those
variables beCahse those were the choices you gave them. But, as a matter
of fact, in one particular negotiation the lawyers were succcssful because
their firm was bigger than the other firm and they simply said, "Welll
bury you at all cost.! But, ‘that's not the response on the survey. Thé
want to think they are. goQd negotiators; they don't want to say, "None" of
the, LhOlCGS you gave us apply; we used sheer power on them. I'm
pcrsonally not very good at pegotiaton, but my firm has 300 people in it
and we spent a lot of money and we*gust threatened the hell out of them!"
Here is another scenario. A criminal attorney gets a deal for his or her
client \dnd the client agrees to testify against the other person. The
rtsponse to your questionnaire should be "You know, I really struck a
bargain there. My client in: response for his testimony/is probably not
going to face the electric chair+! What is never understood was that a
third time offender and the horror of returning to prison was so paramount
in the client's mind that he would have sold his mother, communication
guriables aside. Yet tHe negotigtor responding to a questionnaire says,
"Oh, I thihk this is important afid I think that is importart,’ but the
"this" and "that" have nothing to do with anything That is my concern.
Questionnaires, while useful, just like O'Rourke's and Sparrow’s paper is
useful, still Have some serious limitations.: Where we must do is to look
at this creature (negotiation) in its own habitat I think you must get
into those rooms and watch what is happening. ~ For instance, while two
lawyers are bargafning, theirm senior ‘partners are in anpther part of the
room signalling and that has a lot to do with what is happening This

‘must be observed first-hand. What ybu can never See On a survey are some

of these other variables. I think we have to see this. We are not
getting into the closed negotiation sessions because we don't know
attorneys, or we can't get in because they say it is too diffitult, or
they are afraid you will let it out that they really-would have settled
for $50,000 or whatever. 'Yet, wouldn't it be"interesting to add to this
other valuable work we're doing to say, "I've obtained this information

.about negotiation; here is what I saw in this particular setting?"

Gordon Zimmerman: I've talked to a numb&t of attorneys in the
State of California.who do most of their negotiating with the judge
present. Complex civil l¥tigation routinely creates settlement
conferences, and, in California they have courseé in pre-settlement &
conferences. In those courses the question is asked as to whether or not
a lawyer |§ behavior changes when a judge is present. Likewise, do judges
try to analyze the different behavioral styles of the megotiation? While
lawyers are figuring out whether they are negotiating in front of a
settling or a litigating judge, the judges are doing the same thing with
the attorneys. I would hope that future research would include the input
of judges and their settlement styles, and how this changes lawyers':

behaviors and the eventual willingness of clients to settle. - =
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Francis Mcfiovern: In the leturing I've\done to federal judges,

e is a 50/50 split between judges who become involved themselves in
the negotiating process and judges who rgfusé to become involved under the
theory that if they are involved in the negotiating, they've got to” get
some” quasi-Confidential information that ma%’affect their role as a Jjudge,
if the ¢ake eventually goes to ‘trial. So,”orfe interesting issue you raisés
is, what, in fact, are the ramifications 1£\Judges become involved in-the o~
nogotiation,  the negotlatlon is aborted for whatever reasons and the gudge
“has ‘to play /£he role of heutra& umpire during thé trial of the case? This

is a major roblem that e§1sts for the judiciary today.v

- . o

~ . Leroy Tornqu1st. _The threat of litigation is Qaramaunt in the

) negotiation process. So, the best negotiators are often the best trial o
lawyers. It goes back tolthe power position. Those lawyers who know they.
can carry a case forward into litigation also know that, they can get a
good result in negotiation. That's another factor I haven't heard very

“much about. . L v . . N

\

Philip Davis: I'd ge even further with that point by encouraging
research on the relative states of the attorney-and how that affécts
Aaegotiation. I'm a poung lawyer. I haven)t practiced a lot and it's hells

" for me to negotlate Nobody knows if I'm good in a courtroom yet and \,
<, nobod¥ knows if I'm willing to carry thréugh.é/go, it's hell for me to AN
- * negotiate because théy want to find out how effective I am as a litigator &7%\x

and the only.way to-do that is not negotiate and force me to trial. What i
happens after ten er eighteen years when I've successfully litigated '
cases? Does my status as a negotiator- change? ,Is there a necessary 'rite
of passage7"' I"d be interested in seeing research on old lawyers versus
ybungliawyers and how that affects the ability to negotlate settlements.
Let me make two other observations. One is. that I've had judges and
lawyers tell me sinCe law school that the good cases that go to trial get
‘scttled and the bad cases that should settle go to trial. 'd be
. interested in seeing research on theé kinds of cases that do‘get settled

that shouldn't and the kinds of cases that go to trial. &My other- ’
observation is that I'd-like to see. you do research on the jury as.a
negotiating body, what juries do inside the jury room. Lawyers don't get
to see that. I used to listen to it because I‘Q}erked for a federal JUdOP
and I used to hear what juries-would do in. "jury rooms and it was
fascinating to me. You'd hear yelling -and screaming and then it would get
quiet, and then you'd hear more yelllng and more screaming and it would"
get quiet again. The game we used to play waiting for the jury to come in
was the relationship between how much noise they,made and how close théy
were to a verdict. We were never right, absolutely never rlght' I1'd love

= for specch communication “6cholars to get inside t e jury‘room and see what
kinds of varlables influence Jurles aS\they negotiate.’ .

/ Robert Feldhake. In response to the comnent bout good
negotiators and good trial attornmeys, I'm not sure as a practitioner who
spends about 50 percent of his. time in civil litigation, you can éay\tpat
I'm a better negptiator or bargainer in relation to the number of law
suits I've trie I think we ‘presume the ability to try a case in front
of a jury autefiatcially lends to us some credibility as a negotiator or,
more importaftly, lends to us the ability to negotlate The_fact that we

can advocate in front of a panel does not mean we can establish
\ )
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c¢redibility when negotiating. T have known countless attorneys who can
try-cases every day for-the rest of their lives, but when you take them
into a forum for negétjiation, they. often will be hard line on cases where
they should never be hard line. They adopt the taptic'Ehat.they,would
prefer to try the-case, Of course, the other reactjon which makes some
_sense is that if you wait until you try a couple of cases and you lose
those’ cases, "1 doubt if you,are.in the position to be a good»nego%iatoy;

~ % On a different matter though, in all of this discussion about
negotiation and bargaining, 1 was wondering if there would be a time frame
variable? When is negotiation and bargaining most effective? Ore of the
things I know I have done and found really valuable is that once the
“complaint is. filed and once the answer is filed, I will draft & rather
lengthy paper and it will say "\thi's case will go to trial in fyi ve-and-a-
half years." I stop approaching the case as a lawyerD™ we now approach it
as business persons. '"'You will expend so much money on defense, or you .
will expend so much of your client's money on cost. The probability of
,success I perceive is 75 percent. If I discount .that by 50 percent where
‘is what I believe is your chance .of recovery." I have found considerable
success taking that negotiating.approacH and saying," "I don't care if
your client's -position-is true or it is ¥alse. I also know what the
probable jury response is tgq. those defenses." I wonder if any of the
panelists here have had a chance to COnsgder whether we can more
“effectively negotiate at the inception of a lawsuit where hard line »
positions have "been maintained, or where clients are litigating not .on

. matters of principle, but on matters of economics? Is there a.reason to

negotiate early as opposed to waitiﬁg five years and just as you are about
to approach litigation? i

Norbert Jacker: I don't know the answer to whether that has been
considered in the literature, but one of the problems that ‘early
negotiation presents is that you might not have all the.facts you need to
negotiate. Having gone through. the {iscovery process, you may very well
find that if you have all the facts, it:would have made no sense from your
client's point of viey to negotiate at all. You've got a risky situation
in carly negotiation. You may dispose of the matter in a cost effective
way as far as minimizing the. lawyer's time‘and the client's expenses. At
the same time, you run®the risk of not knowing a weakness on the other
side that could change your entire judgment of the s?ttlement that you
hqéc proposed. . o . .

\( Marsha Grand: I happen to be the wife of an attorney, Richard

Grand of Tucson. _Strictly by gsmosis and being involveddyith attorneys,
negotiation ‘is one of the largesprarts of their practice. .There isn't *.~
one\ attorney I know that keeps track of what he does in his general work
of negotiation to identify things. that are successful and things that do
not work. -I hear lawyers talking all the time about negotiation, but .none
of them have ever sat down and said, "How come ‘I got 'X' amount from the
same ‘guy in a similar case four months ago?" ‘It seems,that part of the
problem you are addressing is the attorney's commuhication skills and
strategies in negotiation. _Although.Téwxers may keep vety goéd records \of
finances and costs and various things like that, they don't keep any )
records of their negotiating ‘styles. I think it would be helpful for any
lawyer to keep track of how. things work. ' .
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Donadd Wall: The first consideration I want to address is what
is legal negotiation? There is no generic legal‘negotiaton; the _term
varies in meaning from one person ‘to another.™ There is a wide variety of
types of negotiation. Ther are many different taectics and muny different
approaches which a lawyer can take When'neéotiating legal matters. And f
the different tactics or approaches a lawy¢r may take depends on the type

e of matter being negotiated. For example, there are_ a number of studies
dealing with the effectiveness,.motivaton and purpose of criminal ‘plea
bargaining negotiation. The appréach here will be vastly different.from
the negotiation of a merger 6f two large corporations which, in turn, will
be different from labor/management negotiations. The approach will again S
be different if you are trying to settle a personal injury case or

! negotiating a domestic relations®problem ab?ut visitation or cgstody .’
privileges. You have to look at the type of negotiation beforg you can
generalize. What I would suggest is studies.devofedwto/legal negotiation
ought not to concentrate on the broad scope of*negotiation per  se, but, ..
they should be broken down into different categories based on the types of
matters being negotiated. ) ‘ o

* A second consideration concerns the numerous variables to be analyzed
in understanding legal negotjation. The tactics and strategies used
depend on the many yariableif, For, example, is this an adversa{}al or |
non-adversarial negotiation? Aré the parties against each other where the ™~
lawyer for one side doesn't want to spend any mohey and a+lawyer on the - \\\
other side wants to extract as much as he can? Or, is this a coopdrative
negotiation as in thé case of underwriters, financiers, bankers and a
municipality trying to come up with a package to finance a new stadium?
The approach will be different if the negotiating partners are not
adversaries. There“is also the consideration of the forum ‘for ’
negotiation. Where is this matter being negotiated? Is it pendifg in
court as the litigation actually commences? Is the negotiation conducted
in the-judge's chambers or in one attorney's office? As the forum .

7 changes, what),'if any, are the rules and procedures that might be =~~~ .
“ applicable? ,Additionally, what are the consequences of non-resolution? .
In many instances, the parties assume they have to comé to some ‘ '
settlement. What happens if they don't? Will there'be a trial? You will

have a totally different attitude if you know you have five years before

the cage will cofie before a judge and/or jury than if the suit has already

been filed and litigation is imminent, It makes a big difference what the
consequences are. Is there an alternative dispute resolution procedure

you will put into motion-if your attempts at negotiation fail? The"
consequences of non-resolution ought to make a difference in terms of

selecting "the most appropriate negotiation strategigs. These are just a

few of the many var{iables that need to'be considered and researched in

order to discover tactics and approaches to various types of legal

negotiation. . }h
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This program has beén dedicated to anceﬁt_Fo]lert, one of Professor Kessler's
former research assistants at Loyola University in Chicago. Dr. Follert

(Ph.D., Wayne State University) was conducting jury research and teaching at
- Western I1linois Univ

ersity until his untimely death in June, 1983 at the,
< age of 29. ' Y ' '
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REVIEW OF RESCARCH ON JURY SELECTION AND JURY BEHAVIOR

v (\ K. Ph{]lip Taylor
, John W, Wright
g {

-4
Research on jury selection and behavior is annotated well through
1976 in two comprehensive volumes. Erlanger's 1970 ess a{ provides
basic bibliographic material for the period before 1969, In 1977 The
Americap Judicature Society published a complete bibliography covvv1nq
Jury vy.vurch publisned between 1969 and 1976, 2 The present review will
focus Hn research published since 1976. In this way, the authors hope
to complrment the efforts of carlier reviewers and provide an up-to-date
summary of the nature and scope of current jury research. The present
review covers the most widely available books and journals where jury re-
sedrch 1s reported. Additional jury research may be found in the various
state Bar journals and the numerous law school journals and reviews.

P
'

THE. JURY SYSTLM

The 1966 publication of Iﬁg_ﬁmprxcan _Jury served as a bench nark
for scholarly interest in jury research.% It provided invaluable daty
about the court system in the United States. It summarized the results
of an exhaustive research program conducted by the University of Chicaao

Law School. It also provided interested scholars with a solid founda-
tion upon which subsequent hypotheses could be grounded concerning the
nature and operation of the trial process. A second important contribu-

. tion to an underétanding of juror behavior that appeared before 1977 was
Psychology and the Law.? This volumd resulted from a conference spon-

" sorad by the Battelle Seattle Research Center, The conference studied
-psychological and social factors in legal process and provided a tremend-
ous amount of quantitative information on jury deliberation, juror per-
ception of trial testimony and jury selection. 6 Other valuab]e refer-
ences for jury research include Simon's The Jury and the Defense of
Insanxty her edited work, The dJury in America and the more recent The
y Jury: Its Role in American Society.7 One of the more worthwhile jour-
( ngl issues in rec@nt years was the Autumn, 1980 issue of Law and
*Contemporary Problems. This_entire volume contayned articles concerning
. various aspects of the Amer1can jury.8

The Supreme Court always holds the greatest potential power over
the court system in this country. Sbme observers feel that thé Burger
Court has not exercised a positive influence on the nation's jury Sys-
tem. Schultz noted the Court's constriction of the right to a Jury trial
when it refused to grant jury trials to juveniles or to state civil“pro-
ceedings.9 Some writers contend that Chief Justice Burger has led in the
effort to limit the ability of the jury to render judgment.l0 Another ob-
server noted that the Ch1§f Justice "has for many years taken his message
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to professional and lay audiences: _the jury system does not work\and

in any case, we cannot afford it."11 It has been argued ,» however, that

even if jury trials were less efficient-than bench trials, they pro- \
vide va]uen that outweigh their inefficiency and cost. Jury trials pro-

vide "individualization of justice, a check on judicial power, c1t1zen
education, a means by which community values may influence the Jus%éce

system, and a basis for\popular acceptance of judicial decisions "

Bl

\ ~ JURY SELECTION

Iog t0p1cs related to jury Phsearch have/recelvaﬂ more scholarly '
attention in recent years than the pros and: cons of .§ocial scientific
Jury selgction techniques. Behavioral researchers, po]]sters, trial {
lawyers dnd judges al¥ seem to have strong opinions concerning the value
of these procedures, Simon summarized her analysis of current jury se- -
lection practices rather tersely: "Members of the bar believe that if
they had enough information about each juror's background and status,
they could predict with a high degree of accuracy how each potential
Juror would decide a particular case . . . The irony of -all this is
that these beliefs have so little basis in fact."13 Suggs and Sales

. aqgree with this contention? They concluded that empirical .data do not
suppert the reliability or validity of juror selection techniques pro-
posed by social scientists. 1% They correctly identify a major weakness
in Jury selection based on demographic, attitudinal and opinion surveys
when they observed that demographic sampling "cannot /determine whether
the particular prospective juror belng exam1ned holds the same opinions
and attitudes as his/her socioeconomic group.

Sugas and Sales cited several areas of rescarch in suggesting that
social scientists can, provide valuable insight into the reevaluation
and development of voir dire techniques.l®6 Research has indicated, for
example, that due to status and role considerations, attorneys are bet-
ter suited to conduct voir dire than judges. Judges may unintention-
ally bias jurors. Research has also indicated that voir dire should be
conducted with juros individually since collective sessions seem to pro-
hibit disclosure.

While a public distance seems most appropriate during the trial,
closer distances--from three to six feet--facilitate interaction-during
tne trial. Participants in litigation have traditionally avoided casual-
n2ss, but research has revealed that excessive formality during voir dire
mdy significantly hinder self disclosure. Suggs and Sales also suggested
that positive reinforcement of jurors is essential during voir dire, and
they concluded that attorneys who practice self distlosure are more likely
to elicit responsiveness in jurors.

)
{

In a separate article, Suggs and Sales stressed the need for in-
creased emphasis on nonverbal communication during voir dire. AR1T non-
verbal behavior including paralinguistic cues and kinesics should-be coded
and analyzed in order to more fylly assess juror attitudes and emotions.
Since ‘nonverbal behavior inc]udZS rate of speech, pauses, latency of res-
ponse, facial cues, eye contact, and all body movements Suggs and Sales
suggested that attorneys utilize secondary observers in order that all
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behavior can be coded during voir dire. .
// . While some author1t1es reconmend caution in the use of public
opinion polls and jury surveys, other$ see social scientific techn1ques
as valuable predictors of human behavior.18 But regardless of one's
opinion about the utility of soc1a1-sc1ence data;and data- gathering
techniques, courtroom doors are,open1ng to social scientists and their
expert1se with a resu1t1ng effect on the compos1t1on of‘Jur1es through-
out the country. y _ .
The term systematic Jury se]ect1on has been used in recent years
to describe the use of social scientific techniques to increased the ob-
. Jectivity and open-mindedness of- the Jury Many advocates hope to ac-
complish.even more; the creation of a Jury favorab]e to their side in
the dispute. ‘ )
. ¥
Mackey has observed that the selection process begins during the

pretrial planning as the attorney determines the type of juror best .

sujted to hear the case. The actual observation of prospective Jurors

beg1ns as they arrive at thj courthouse, This will permit an astute
attorney an opgortun1ty watch "what thé& jurorss do, how they are dressed,
who they are. ', _

' Faust and Carlson studied New York juries to assess the impact of
age, race, sex, occupation and income on attitudes toward law and the
administyation of justice:. They found that older.persons, males, whites,

.and white collar workers are generally over represented on juries. The

© variables of age and education exert oppos1te forces on juror attitudes.

"~ While age has thg\greatest single influence in determining the conser-
vatism of a jury,-the education level of jurors produces a strong liber-
alizing effect. 22 ' ' » ,

Mills and Bohannon used post trial questionnaires in their study of
the relationship between juror characteristics and verdicts. They re-

. ported a demographic link between a juror and the verdicts exists but

- will differ depending on the type of case. They found "age was the best
predictor of verdicts for murder cdses; ag® and education for rape cases;
and sex for robbery cases."23 Their findings were not totally supported

by a similiar study of Florida juries. Moran and Comfort found that de-
=~ mographic and ,personality measures were equally valid behavior predictors
for male juroré while personality variables were the best predictors of
verdicts by female jurors.?24 Hepburn, however, argued that a juror's
verdict is aTso affected by the perceived strength of the evidence in the
case, The perception of the evidence is, in turn, related'to the juror”s
case-relevant attitudes.2>

A /

Brosnahan emphasized the need to systematize the voir dire process.
He offered a set of criteria designed to identify proplaintiff and pro-
defendant jurors in First Amendment trials. Proplaintiff jurors typi-
cally have modest education levels, read very little, are politically
conservative--especially on the issue of censorship, and are generally
unsympathetic toward mass media. A juror who ultimately identifies with
. characteristics of the plaintiff are likely to be strongly proplaintiff,
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Prodefendant jurors are typically heavy readers with at least some:
college education and strong language skills. Teachers and other pro-
fessionals, writers, and persons whose occupations require following
comb]ex instructions were described as high]y prodefendant. e

=

Brosnahan suggested use of a First Amendment expert, linguistic pro-
fessor, and local Jourha11st to he]p plan trial strategy, and he con-
cluded that cases which are’ tr}gd to.spec1f1c, carefully chosen juries.
are typ1ca11y most successful. ‘ ' >

The¥overall. process-of jury selection has received considérable
analysis. Hawrish and Tate inteiviewed trial lawyers to ascertain how
the variables sex; age, occupation, and aggearqnce are used by attorneys
to discriminate among prospective jurors, Ratings of the four varia-
bles were made (from the defense perspective) in four types of .trials--
fraudf’rape, issuing a false prospectus, and murder. In all fdur trial
s1tuat1ons, men were rated as significantly more preferrab]e than women,
and senior citizens were generally least desirable for jury, service.
Younger persons were s11ght1y more acceptable than all other age groups
Persons of high socio-economic status-were undesirable for fraud’ trials,
and jurors pictured in rebellious dress were less acceptable than those
dressed modishly or conservatively for a false prospectus trial.

~ While no other relationships were statistically significant, older
attorneys seemed to prefer jurors of higher social status and conserva-
tive dress. Despite these findings, attorneys with considerable trial
experience preferred middle and lower socio-economic classes and also
revealed s]ight eferences for young and modishly dressed jurors '

Attorneys-consistently respond that religion, place’of res1dence, '
criminal records, marjtal and fam11y status, and ethnic origin were im-
portant factors in d1scr1m1nat1ng among prospective Jurors

A number of articles advocated implementation of social science
techniques to improve the process of Jjury se]ect1on McConahay used a
mathematical model to construct an "ideal jury." Each juror was ob-
served and rated on an authoritarian scale, and predispositions favor-
ing defense or prosecution were assessed through observation of nonver-
bal behavior. McConahay concluded that formal selection techniques can
help assure representation and elp determine whether pre-trial publicity
should result in a‘change of vemue. A possible increase in cohesiveness
was also observed among jurors who were systematically chosen. McConahay
added that the most important advantages may be increased. confidence of
attorneys and increased awareness of defendant concerns on part of the
jury.

The use of mock juries, shadow juries and jury services are expen-
.sive techniques that facilitate the jury selection process.

Shell tested whether computerized surveys of jury polls, scientifi-
cally selected questions,.-and careful analysis of the courtroom behavior
of prospective jurors facilitate Jjury selection. His observations in-
¢luded psycho-analysis of jurors' nonverbal behavior. The techniques
seemed to help attorneys overcome established myths and ask more relevant
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questions. She]] acknowledged, however, that tHE process 1E7expens1ve

due to the high cost of the survey.

JUROR BEHAVIOR

" Juror propensity to pre-judge litigants is a behavioral phenomenon
of considerable interest to the legal community. The impact of pre- trial
publicity provides a potentially potent influence on juror attitudes ard
behavior. One study reported the effect on jurors who read newspaper
articles containing either prejudicial or non-pré&judicial. information re-
garding a case. The impact of negative news stories was clearly revealed.
Eighty percent of those exposed to prejudicial information rendered guilty
verdicts or exhibited a majority of guilty votes. Those who read non-
prejudicial articles rendered only 39 percent guilty verdicts. Jurors ex-
posed to prejudicial information also discussed the articles more during.
deliberations, preceived the defendant as more untruthful and were more
likely to assign motives for the incident uhder litigation. Jurors who
read prejudiced material also believed the articles significantly in-
fluenced them and other jurors to vote against the defendant.

Nagel also found that preconceived notions seem to overly influence
verdict decisions by affecting juror's interpretation of specific facts
and law. . In a methodo]og1ca1 study des1gned to assess:propensity to con-
vict, Nage] found that in criminal cases jurors applied a standard of
gu11t substantially lower than the reasonabie doubt standard of law. He
concluded that the standard of guw]t could be raised and made mQre uniform
through judicia]‘instructions.3 The problem, however, may reside with
the instructions themselves. The research team at the Institute for. Study
of the Trial in Florida assessed juror comprehension of oral instructions
used in criminal cases. ,0One hundred and sixteen members of actual venires
served as subjects in the experiment. Item analyses indicated that those
areas where. the instructions were most difficult to understand included
the, definition of the crime, the meaning of legal terms such as informa-
tion, reasonable doubt, and material allegation, and the correct a§p11ca-
tion of the concepts of reasonable doubt and w1tness credibility.3

Constantini surveyed potent1a1 ﬂurors in three actua] cases to ana]yze
opinions indicative of prejudgment.3% Strong bivariate relationships were
revealed between knowledge about a specific case, general attitudes on
crime, gender, and education, and two measures of propensity to convict.
Mu1t1var1ate discriminate function analysis enabled the researchers to use
the ur variables to predict pre-judging opinions. By far, knowledge about
a. specific case was the most significant predictor. The more a prospective
juror knew about a case, the more likely he/she would pre-judge the defen-
dant guilty. The results suggested that pre-trial publicity may be espe-
cially harmful to defendants. Women and conservatives were more likely to
pre-judge -a defendant, and college graduates were less likely to do so.
These findings may be linked to specific personality variables.” For ex-
ample, Bray and Noble found a shift toward greater severity of punishmerit
by high authoritarians in mock jury deliberations. Low authoritarians
evidenced an opposite tendency toward 1ncreased 1en1ency 35

' Jorasky polled jurors in order to identify traits of veniremen who
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ultimately become jury foremen. No one reliable trait was identified,
but foremen were more likely to be males and/or persons perceived to be
verbally fluent, friendly, and bold. Jorasky concluded that defense
attorneys, particularly in murder trials, may want to exclude male ve-
niremen strongly displaying these traits in order to maximize chances
for a hung jury.

The importance of increasing the likelihood for a hung jury is re-
vealed in a three-year California study. Flynn found that 40 percent™ /
of the deadlocked cases were dismissed; 34 percent were resolved by
guilty pleas and 26 percent were retried. The retrials 9roduced an 18
percent conviction rate while 8 percent were acquitted.3

JURIES AND THE LAW

Six-member juries have the focus of considerable discussion since
Williams v. Florida.38 Many observers-have directly or indirectly advo-
cated return to a twelve-member standard. Sperlich, for example, argued
that the Williams decision violates historical and constitutional tra-
Cdition.39 He referred to empirical evidence showing that six-member
juries are functiopally ineduivalent and likely to result in signifi-’
cantly more convigtions, fewer hung juries, and less representativeness
and community pa ticipation.40 Cost was suggested as the only signifi-
cant ‘concern of those advocating reduction of jury size. Sperlich aiso
argued that individual jurors are often more reticent to participate in
deliberations when jury size is smaller. This renders six-member juries
Jess likely to overcome bias of particular jurors.

Beiser and Varrin compared data from six.and twelve-member juries
of civil trials covering a two-year period.41 They discovered that de-
spite ro major differences in the liklihood of ultimately reaching a ver-
dict, six-member juries reached a settlement more quickly and trials
were generally shorter. However, six-member juries found significantly
fewer cases in favor of the plaintiff, and made lower awards. Beiser and
Varrin concluded.that while time may be saved, six-member juries probably
bias the trial against the plaintiff.

A1though the debate over the superiority of twelve-member juries
continues in the social science literature, Grofman's review of recent

. ~ U.S. Supreme Court cases dealing with the constitutionality of jury ver-

dicts when fewer than twelve members deliberate or when the verdict is
not unanimous concluded that the "law and social science continue as at
best uneasy bedfellows."42 The Justices who write and apply the law con-
tinue in their reluctance to adopt social science standards ofvprobabk—
lity to resolve specific.legal cases- AN

The Supreme Court has disallowed non-unanimous verdicts in six-member
criminal trials. .Zeisel examined whether such verdicts in civil trials
also violate the spirit of the Constitution even though protections are
not extended to civil trials.43 Since the Court concluded that decisions
rendered by juries of Tess than six members threaten jury trial guarantees,
Zeisel reasoned that non-unanimous six-member verdicts offer an even
greater threat: -
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. in a five member unanimous jury there is only
one way to obtain a verdict--all five members of
the jury must agree on it. The 5-out-of-six jury,
in contrast, hides not fewer than 6 different 5-
member "juries" . 44
'Non-unanimous juries, therefore, bias.the trial in favor of the prosecu-

tion. Using the same reasoning, hung juries are significantly less likely
since one hold-out dissenter out of five is much more likely than two out
of six. ' .

Zeisel suggested other implications. Representativeness is automati-
cally reduced since smaller juries contain fewer community subgroups.” The
Tiklihood of wrong verdicts (verdicts with which a majority of the total
population of potential jurors would disagree) would also increase re-
gardless of the size of the community majority. Because average’ damage
awards of smaller juries inyolve greater chance variations, they are more

~likely to arrive at extreme verdict awards. Zeisel also found that non-
unanimous six-member juries rank lest in potential for minority jurors to
hold grgynd throughout deliberations and receive adequate representation.

Problems between the judiciary and juries are not restricted to
Supreme Court rulings or to questions of jury size. State judges' in-
quiries into the numerical division of deadlock juries have been upheld
in federal district court. In one North Carolina case, the Colrt of
Appeals for the Fourth Circuit held that judicial inquiry into the divi-
sion of the jury is-not constitutionally prohibited and that the totality

~of the circumstances, including the gudicial inquiry, did not violate the
defendant's right to a fair trial."4 .

Jury subordination is another topic of concern to those who see jury
deliberations increasingly under the control of the trial judge. Special
verdicts, - directed verdicts and judgments notwithstanding the verdict are
all casgs where the jury's decision making ability is controlled by the
judge.4 .

Jury nullification is a concept that reflects increased power of
jurors to apply or ignore the law "when the strict application of the law
would lead to an unjust or inequitable result."47 Becker observed that
"no federal court has yet granted a defendant's request for a jury nulli-
fication instruction. Féw have even permitted a defendant or his or her
counsel to ‘argue the concept of jury nullification to the jury."48 Indiana
and Maryland are two states where jury nullification arguments have been
accepted. According to Becker, no evidence-exists "that informing a jury
of its power to acguit by disregarding the law and the evidence will re-
sult in anarchy."4¢ ‘ :

The law is also changing the nature and composition of juries. In
1975, the California legislature eliminated all occupational exemptions
- to increase the probability that juries truly represent a cross-section of
society. But changes in the demographics of jury venires has not produced
changes in acquittal rates. Brown has conjectured.that the small change
in verdicts "may only reveal that the role of the'jury in affecting out-
comes has been greatly reduced relative to that of the judge.20 This
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negative view seems to pervade the literature that chronicles the rela-

) e

) JURY PROCEDURE AND ADMINISTRATION

Considerable effort to standardize and streamline jury procedure has
been directed toward the developmnent of pattern jury.instructions.” In his
report of this attempt to improve the jury system, Njeland observed that
"the jud?e's charge to the jury is among the most crugiai stages of a jury
trial.f5 In theory, the jury uses the instructions to determine its ver-
dict.. But if a jury is to meet its responsibilities to the litigants in
a civil case or to either side in a criminal trial, the language used to
instruct the jurors must be understood. Much social scientific data sup-
ports the contention that instructions can be developed that meet the dual
requirements for legal accuracy and lay utility. o

Schwarzer recommended that instructions should be drafted'on a case-
specific basis using short, simple sentences written in the active voice)
devoid of ne: “ive forms. Instructions should also be logical and co- -
herent, with .aphasis on introductory statements and transitional phrases.
Additionally, instructions should be given throughout; the trial, as rele-
vant issues evolve, and copies should be provided during deliberations.
Schwarzer concluded that a major emphasis on juror understanding of the
1ega%2process would render the system substantially more fair and equita-
ble. : : -

o : . B Q

Severance and Loftus identified sources of juror misunderstanding be-
fore they applied psycholinguistics to-the re-writing of present instruc-
tions. They concluded that research is available that can be uséd to
accurately and effectively instruct the jury in the law. 3 /f

Other research suggests that there may be an attitudinal basis for
the apparent misunderstanding of jury instructions. Pryor, Buchanan,
Taylor and Strawn investigated the relationship between attitudes and cog-
nitions about the law. They found that informing jurors about the law
through standard pattern instructions failed to overcome cértain miscon-
ceptions about the law.54 These researchers suggested that message stra-
tegies designed to alter jurors' negative predispositions could be in-
corporated into the instructions and thus affect perception and informa-
tion about the law, : .o

The research team at the Instjtute for Study of the Trial offered
another alteration in jury procedure they term proc€§s~instructionsyyéﬁ\

M"Process instructions differ from standard instruction$ in that they“ex-

plain to the jury not only the law, but also provide a step-by-step prox=
cess for the jury to follow in its deliberations."55 In an experiment’
designed to compare the process instruction format with the standard in-
struction procedure, the final verdicts were the same in all but one case.
The major benefit of ,the process format was in time savings.. Process in-
structed juries required less than half the time to reach a verdict as
did those instructed in the usual manner. ’

astn,

The complexity of modern life is mirroréd in its legal proceedings.
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-An increasing number of/Tigal authorities express-the opinion that the
traditional jury may be unable to cope with the nature and scope of
today's complicated and pggtracted trials. An entire issue of Judica-
ture analyzed 'this topic. Strawn and Munsterman recommended a procé-
dure $imilar to process instructions'to reduce the compiexity and main-
tain the jury trial tradition. "Rather than litigate everything at
once; the only matters 11t19ated are those logically dictated by the <)

order effects of the law. Strawn and Munsterman argued that jurors
- could be trained in a one or two-day legal seminar and be encouraged
to ask quest1ons during the trial. Another advance‘would be to video-
tape the judge's-instructions and the courtroom tes§1mony for wse by
the jurors during deliberation. These writers also noted that-since
communication research has shown the “influential impact of initial
. messages on the formation of preliminary opinions, opening statement
of tgg trial shou1d come from the bench rather than from either coun-.
sel

Elwork, A1f1n1 and Sa]es work .with jury instructions support
earlier findings that suggested the possibility for increased compre-
hension exists. The major problem, however, resides with the instruc-
tion drafting committees. These researchers concluded that "most com-
mittees apparently have been content to develop legally accurate in-
structions- without regard for, and sometimes at the expense of, juror
understandibility."59

Although mucht can be done to improve the efficiency of tradi- |
tional “juries, Nordenberg and Luneburg suggested two alternatives tq\
the present jury system better suited for highly complex cases. ne
option they proposed would use specially qualified juries. The qua11-
fication considered most important by these writers is a.minimum edu-
cational ‘level. Nordenberg and Luneburg, both faculty members at the
University of Pittsburgh Law School, hold the opinion that "a jury
of college educated persons probab]y would not only .be markedly dif-
ferent from juries commonly impanelled today but would be better
equpped to deal with our most comp]ex cases,

Experience in applying spec1a11zed knowledge is another variable
necessary for intelligent decisionmaking. Nordenberg and Luneburg
advocated the use of expert nonjury tribunals. for "those types of
civil controversy where Congress reasonably believes that expertise
could improve decisionmaking and thereby contr1bute to full rea11za-
tion of its substantive legislative goals. 61

9 e L - . , '\,\ :

JUROR PERSPECTIVES

Jurors represent.excellent sources of information about what is
right and wrong with jury duty and how well jurors fulfill their re-
sponsibilities to the court and the community. Cramer interviewed
more than a thousand jurors following their service on.civil or cri- |{
minal cases. He found jurors more 1ikely to notice ineptitude on the
part of counsel than proficiency. They appreciated vigor'and thorough-
ness in cross-examination bg5 disapproved of counsel using slang,” jar-
gon or extreme informality. -The adage that "you should never ask a
question you don't know the answer to" was supported by the. Cramer
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survey. He found Jurors saw the appearance of surpr1se on the_part of
counsel as a sigificant weakness in the case. Jurors also approved
closing arguments that 1ntegrated and analyzed evidence as it related

to the  jury instructions. But jurors criticized closing arguments that
were repetitive and irrelevant. They ‘also found statements of ingra-

. tiation patron1z1ng Counsel would'also do well to avoid negative com-
"ments about opposing counselfor the oppone t's case as well as statements
.stressing the importance of ghe juror's task or the need for close at-
tention to the presentation.! Such remarks Were considered unneccessary
since jurors exprgssed keenVinterest in the wases and found such state-
ments demean1ng -

Schott, a television producer, reported that during his service as
a juror, he was the only juror who took notes. He also observed that
while all the jurors he met were substantially inconvenienced by attend-
ing the trial, each expressed conviction that part1c1pat1on provided a
va]uaéIE\pub11c service.

Br1dgeman and Marlowe interviewed 65 California jurors from ten
felony trials. The jurors they questioned reported that a unanimous

vote never .occurred on the first ballot. After two ballots, however, ( _

85% of the jurors had reached what would be the ultimate verdict. Un-
1ike the ability of Henry Fonda to persuade his fellow jurors in the
classic Twelve Angry Men, the minority was never able to persuade the
majority to see things its way. "The posttrial deliberation proceed1ngs
then, do not appear to be a significant factor in forming juror opinion:
or in determining- final voting behavior."65 . Jury deliberation, however,
"serves an important function. Rather than-changing opinions the post-,
trial discussion allows the Juror "to confirm the validity of a dec1s1on
that he or she has already made.

The innovative use of mock trials to aid counsel in case prepara-
tion had added significantly to the importance of juror interviews. The
impact of this kind“of pre-trial research, however, depends in large
measure on the procedural constraints of the actual trial. As Ryan-and.
Neeson asserted: "“Jurywork analysis is without real effect if:voir dire
procedures are not expanded so thag trlal advocates 'have more 1at1tude to
explore juror prejudice and b1as

The jurors' percept1on of the tr1a1 process provides va]uab]e in-
sight into ways. 1ega1 profess1onals can design their cases for maximum
effect. It is of ‘even greater importance to the case to know how jurors
perceive and process the ev1dence during the trial. As-Vinson observed,

- -perception depends on the jurors' physical and psychological states, the1r

| -ability to adapt to stimuli and tgg organ1zat1ona1 act1v1ty requ1red to
der1ve meaning from sensory data. ,

The ability of qu%prs to process evidence and test1mony has been of
special concern to researchers interested in a Jjury's reaction to expert
or eyewitness test1mony Deffenbacher and Loftus concluded that it should
not .be assumed that jurors_ are knowledgeable of variables affecting eye-
witness behavior.69 In. another study, 83.7% of the prospective jurors
over-estimated the accuracy of eyewitness ident? f1cat1ons in three similar

‘case situations.
™ 224
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tiff's chief expert witness.72

“in a multi-million dollar antitrust suit.

/ﬂ ' | | Y

N

-In a case study.of two Juries that reached opposite verdicts in t?e
same case, Austin reported that the first jury hung at 5-1 in favor of
the plaintiff. The second jury voted 6-0 against the plaintiff. He at-
tributed the outcome of the -first trial, not to the evidence or its pre-
sentation as much as to the demographi9i of the jury and personality con-
flicts that precipitated the geadlock. The outcome of the second trial

‘resulted from the different demographic composition of the jury and the

jurors' observation of bizarre behavior outside the courtroom by the plain-

Another innovative application of juror perspectives involves the use ‘!
of a shadow jury to help plan trial strategy while the trial is in pro- 2
gress. Behavioral scientists, working with 1.B.M. attorneys, recruited
shadow jurors who were similar.to the actual jurors in psychological and
demographic make-up to provide their persgectives'on the compléx issues

3 Interviews with the s$hddow

jurors led researchers tn several enlightening conclusions. Jurors made
their decisions-early in the case.'- Subsequent behavior was-designed to
support the decision. Nonverbal ' cues and:interaction among the jurors
allowed individual jurors to ascertain the ‘decisions of the other jurors.
Although interaction among fellow jurors is desired, the artificial cli-
mate created.by the trial precludes discussion of most trial-related
topics.” Finally, jurors work hard to understand the case's complex issues
and ‘most believe they_have a good understanding of ‘the majority of the
points under dispute.74 With sentiment in this -ceuntry increasingly fa-
voring capital punishment,®researchers have renewed interest in the juries

‘that deliberdte gases where thedeath penalty is a possible sentence.

Henry argued that exclusion of jurors opposed to the death penalty pre-
cludes representativeness and predisposes the jury to support the prose-
cution, ~He also suggested that extensive formal discussion of the death
penalty during voir dire may create an aura of guilt affecting perceptions
of the defendant.75 ' v

/ Taylor and Buchanan found that person?"w o favor capital: punishment
are more inclined to render a guilty verdict'bdsed on a _given amount of
evidence than are those who oppose capital punishment.76 R .oy

CONCLUSION ~ | )
ﬂ
4
;

The foregoing-review of recent research in jury selection and be-
havior provides several nqtable findifigs. Considerable research has been
conducted into the nature and effectiveness of the jury system. Social
scientists have become increasingly interested in jury selection and the
resulting relationship between juror characteristics and jury verdicts.
The Supreme Court has continued to. exercise profound influence on what
is and s not permitted during voir dire, the evidentiary portion of. the
trial and the jury's deliberation. The impact of this influence has been
a topic of continued research interest. Jurors have been watphed, sur- -«
veyed and interviewed before, during and after their jury d .- Yet the
growing_quantity of social scientific data on juries remains largely un-
noticed or ignored by the courts. Particularly distressing is the slow-

_.ness of the Tegal community's response to the uniformly positive results

produced from innovative methods for jury selection and instruction. It
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is equally disturbing to see that of the more than seventy research cita-
tions included in the present review, only four come from communication
journals. The profession sponsoring the conference on "Communication
Strategies in the Practice of Lawyering" needs to devote more of its pu-,

blication space to legal communication research. Communication profes-

" sionals seem almost as insensitive to the importance of legal communica-

- tion research as are;their colleagues in the legal community. If commu-
nication researchers are to tcke their place in the courtroom beside
other behavioral scientists working in.actual “trials, communication 1i- .

terature must reflect the growing body of evidence that presents legal
process as communicatiqn transactions subject to analysis and eva]uation.

Communication in the courtroom, 1ike most other forms of behavior,
can be studied, understood and predicted.*}The two important considera-
tions for researchers interested in studying legal communication are,
first, finding opportunities for research and, second, conducting the
research in ways that maximize®its external validity. Researchers must

“*-"*w'*turn~to-the~1egal'profess1onmfon«help—in~making«oppontunitjes_fon_ne:_
search available. Courtroom doors are opening to social scientists.
oy The quality of our research will determine if those doors remain open.

Miller, Fontes, Boster and Sunnafrank offered three suggestions that
should improve the generalizability of legal cd@Tgnication research.

(1) If trial Simulations are Eg provide much practical
guidance concerning Jjuror behawior, they should use per-
sons whose demographit characteristics and perceptual
and attitudinal sets ahproximate those of actual venire--
- persons.  (2) If trial simulations are to provide much
practical guidance concerning juror behavior, they should
be conducted under informational and presentational con-
, ditions closely approximating. the actual courtroom trial.
! (3) Trial simulations should be planned so that both in-
dividual and group measures are gathered and compared,
with the goal of obtaining more information about the re-
lationships between the two data sets.?7 = -

- The study of lefal communication again merges two disciplines once
closely linked. If communication theory and research are to benefit judges,
lawyers and litigants, a dialog must be established between communication
scholars and legal professionals. Such an exchange will be advantageous
to both groups. The need for the exchange is- especially apparent in jury
trials with their emphasis on communication between legal profiessionals
and lay citizens. . : S

Pabst, Munsterman and Mount asserted that "the jury system has remained
more or less unchanged in a country of great technological change, but it
can be made better now by direct action of the courts."’8 The action they
‘recommended included shorter periods of service, elimination of unnecessary

. paper work and providing realistic information about jury duty to jurgrs
and the community. From a communication perspective, the courts can make
... great strides toward improving jurdr effectiveness by being more receptive
to legal communication researchers$ and. their findings.
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FROM THE LEGAL PROFESSION:
‘LEGAL STRATEGIES AND RESEARCH NEEDS
IN THE SELECTION OF JURIES

Robert J. Feldhake, Esq.

"Mice run through a maze in a learned
process, believing that the reward at the
end of the labyrinth will be a scrumptious
piece of cheese. Not unlike the rodent,
trial lawyers pursue voir dire in a time

- honored manner, set up by tradition and law,
all in the ‘hopes that they will obtain 12
jurcrs who will render a verdict consistent
with their client's position."

The ability to arbitrarily dismiss criticism, whether a
natural talent or an acquired skill, is hardly limited to the
legal profession. Yet attorneys consistently profess the .
importance of jury selection while acknowledging an approach to
the process ill befitting such a critical stage in civil and
criminal litigation. That the approach of practitioners may be
characterized by a trial court judge as analogous to the fancies °
of a hopeful but trapped rodent offers sufficient testimony as
. ‘to the necessity for a systematic analysis of the entire

selectlon process. ‘\\\\___/_,///

In addressing "legal strategies and research needs in the
selection of juries" from the perspectlve of .a practicing
attorney, my preparation entalled a review of the literature
from 1960-to date Qg/;he/sub]ect of "jury selection.” This e
review looked to materials and indices generally consulted by
attorneys in case and trial preparation. To the extent under-
inclusive, my "literature review" may furnish a suitable "need"
of practitioners in having ready assess to available informa-
tion. Preparation also involved a reconsideration of my per-
sonal approach to voir dire and preparation for ]ury‘trlal as
well as the approaches of my colleagues as observed in trial
settings. While not familiar with the available indices, I also
attempted to consider research undertaken in the "communications
field" on the broad topic of jury analysis.

As one attorney asked to address "legal strategles and
research needs in the selection of juries," it is 1mportant to
appreciate the context of my comments. My law practice is a
hybrid of general corporate/per onal representation and civil
litigation, with the lattgp?p;;marlly involving non—-personal
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injury matters. Jury trials then have been and will continue to
be few and far between. However, I profess-a personal belief
that a client's fortunes are jeopardized whenever subjected to
the "decision making process" of six or twelve relatively
unknown individuals who suddenly. find themselves cloistered
together and charged with resolving a dispute about which more.

"knowledgeable and involved parties have disagreed for years.

Nevertheless, I appreciate the importance of the selection
process, though perceive an understanding of the "probable jury"
to be of great worth at every phase of client representation.
what "“legal strategies and research needs" are important to the
legal profession, however, will vary from attorney to\attorney
depending on the nature of his or her practice. For example,
strategies and research needs of interest to an attorney
specializing in complex antitrust litigation may not be shared .
by an overburdened and resource starved public defender. Thus,
consideration of certain of my comments should always be in
light of the nature of my practice as it is quite probable that
a criminal attorney, personal injury specialist or government
counsel would offer substantially different strategies and
research needs.

Several approaches were possible in the preparation of this
paper. One format would certainly be to conduct a general =
survey of the available research and point to gaps in the
subject areas considered or deficiencies in particular completed
analyses. An alternative suggestion offered by several mentors
constituted a step-by-step discussion of the actual selection
process with the submittal of proposed research areas at each
and every stage of the process. Both approaches, I submit,
share the general deficiency in the state of jury selection -
research: the lack of an integrated, working approach for the
practitioner to employ from the very onset of litigation.

I have.dlected to merge a general overview of the jury
selection process with both a recommended overall research and
strategies approach to jury selection as well as a digCussion of
specific, current areas of interest where targeted research
would be of great and immediate value. As a starting point, I
have attempted to furnish a generalized summary of the
procedural aspects of the jury selection process. My
discussions with several persons in the’ communications field
left me with the impression that while there is an understandin
of certain pq&mary.aspects of jury selection, there is a lack of
appreciation as to the overall importance of jury analyses as
well as a lack of familiarity with the practical aspects of the
actual selecticn process. I hope to offer sufficient comment to
furnish a basis for the consideration of research needs in very
‘specific, limited jury and case situations.

-
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The general overview of the jury selection process lends
itself to a consideration of the importance of Jjury selection
studies to the practitioner. 'In this regard I again have a
personal opinion, not necessarily shared by most attorneys,
which shapes my perception of the more functional research areas

and the desirability of a process oriented approach...There - e e

“exists, in my opinion, inestimable value to having an integrated
process to evaluate the potential jury pool at the inception of
litigation, even though actual trial dates may be two to five
years in the future. To have ready access to such information
permits more accurate case evaluations, attorney-client counsel,
"properly oriented pretr1al discovery and adversarial
negotlations. .

. o
Following a commentary on the overall importance of the
potential jury pool, I have attempted to identify the actual”
approaches adhered to by practitioners in the selection of a .
jury. Attention is given to the "experience" basedq approach in
contrast with the "systematic process," and recognized
constraints on the benefits of each are noted. With the
identification.of such general approaches and suggested research
considerations in each, further specific areas of recommended
study are. add%essed with the importance of these recommended.
-5 areas classified with respect to recent developments in the
procedural aspects of jury selection.

- Two .somewhat lengthy attachments are offered with this
paper: (a) propésed voir dire questions, representing commonly
relied upon inquiries in the jury selection process; and (b) a
compendium of resource materials on the subject of jury.
selection as. gleaned from—a review of.-the Index to Legal

B Periodicals?2, the Readers' Guide to Periodical Literature3, the
Current Index to Legal Periodicals4, as well as from personal
and_office-research.-files and bibliographies. While the former
is appendeqd to this paper, the compendium independently exceeded
forty pages in length and could not be published in the journal
of proceedings. A copy will be furnished on request.

|

The compendium 'of resource materials is substructured so as
to provide a working .document on the subject of jury selection.
To serve such a purpose; I sought to trace literature on this
subject from January of 1961 through late May of 1983.
Functional Utility is served by categorizing materials within
such areas as general commentaries on the jury system,"
"procedural aspects of jury ¢election," spec1f1c case areas and
jury selection," "qualificat/ion factors in jury selection,"”
"approaches to jury selectifn" and "special issues in jury
Lo selection." Further, more‘detailed substructuring is provided
to facilitate ease of reference. “

: \
In light of the considerable expanse devoted to a
summarization of literature on the topic of jury selection, my
immediate comments, focus on the perceived needs of a ‘
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practitioner in lieu of a presentation of "where we have been"
in the study of jury selection tactics. Citation of sources
will be kept to a minimum as extensive 1dent1f1catron of
commentaries on subtopics would unnecessarily dupllcate efforts
undertaken in producing a functional compendium of such

-~ literature. -There .are questions -which need-to be addressed--in—
respect of such literature, and it is to such,qhestlons that v
this paper is directed. ' // .

One further prefatory comment is requ1red as to the appended
"proposed voir dire questions." I offer the attachment as an
indicator of those questions asked by attorneys of prospbctlve

- jurors in most cases. Ceftalnly one approach to this paper
‘would be to offer the attachment and ask” for the assistance of
the communications field. I am not sure that such an approach
would be of much wvalue to the reader or of publishable worth.
However, even as this '‘paper approached completion, I was unsure
but that the best approach has not been overlooked.

£

'THE JURY.SELEéTION-PROCESS:
A BRIEF PROCEDURAL OVERVIEW

The peculiar assigned province of the contemporary jury is
the determination of questions of fact arising during the course
of trial proceedings.5 Questions of law are reserved for
_ determination by the court. In both the . civil and criminal
ﬁk\ 1itigation, the optlon to have factual controversies adjudlcated
‘by a jury of one's peers remains a fundamental right and ‘a
favored aspect of jurlsprudenceﬁ Credos as to the v1ta11ty o{’
the jury process are literally without bounds7, though theregls .
an implicit recognltlon that the frailties of the jury system
are such that justice is not impossible in the absence of a jury.8

Jury trial rights are made available through the Seventh
Amendment to the United States Constitution, securing the right
to a jury trial in.all actions at common law in the federal
courts where the matter in controversy exceeds the sum of twenty
dollars.2 This right has been extended to statyfcriminal
prosecutions through the Due Proces\ Clause of” the-Fourteenth
Amendment .10 State constitutions generally extend express
guaranties of the right to a jury trial in civil and criminal
matters.l

With the right and the importance of the jury trial right
well established, the maximum practical benefit of a jury trial
hinges on the capability of the system to generate a jury pool
from which unbiased, impartial jurors are selected to determine
a particular factual controversy. Several brief comments are in
order as to the procedures by which the jury pool is generated.
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The Jury Selection and Service Act of 1968 12 governs the
selection process for juries in the federal courts. Each state,
whether by constitutional or statutory provision, independently
has jurisdictional authority over the process for compiling the
jury pool. 13 While divergencies_exist in the voir dire aspects..

of "jury selection, the federal and state systems share common

aspects as to the process,of compiling lists of potential 3urors.~

Principal reliance is placed on the use of voter reglstra—
tion lists for the random selection of jurors within the
judicial district or jurisdiction of the presiding court .14
Names are randomly selected from the lists and, if selected, a
person is called to jury duty subject to certa1n exemptions
which vary from state to state and on the federal level.loA pool
is created for a designated time period and each person within
that pool may be called before a court for a still further
selection process. This second selectlon looks to whether a
prospectlve juror in the pool will actually part1c1pate as. a
jury membyér rn determining .a matter in litigation.

The system. for compilking jury pools from voter registration
lists and the exacting sc¢rutiny with which the process is
administered represents efforts to achieve panels of jurors
constituting a cross section of the community in which the crime
occurred or in which the civil matter is to be adjudicated. 16
Individual participatidn in the process is perceived as part and
parcel of a program of citizenry adjudication of fact issues,
the process being deslgned to assure a citizen that only his or
her peers will be empowered (should he/she so élect to exercise
a jury trial right) to resolve critical factual questions.r%Ag a
direct consequence of the\lmportance of the jury pool, the )
entire: selectlon process is constantly under review and
challenge. 18 - LN

\\

Once the possible venire or jury pool has been created,
individual jurors are summoned in -groups for questioning by
either the judge or the attorneys for the parties to determine
the acceptability for the adjudication of particular controver-
sies.f This phase is commonly referred to as the "voir dire,"
and is characterized by trial counsel as one of the most

‘critical phases of any judicial proceeding.

There is a divergence of procedures for voir dire as between
the federal and state court systems. In the federal system, the
trial judge generally conducts all questioning of the jurors.
Individual attdrneys may petition the court to supplement the
questions or to permit. some attorney questioning, subject to the
discretion of the trial"judge.19 State practices vary widely
through it is far more common to find sﬁgnificant attorney
questioning of potential jurors in the state court system than
in the federal system.20 In either case, attorneys have
significant imput into the questioning, either through actual
involvement 1in direct voir dire or through submittal of proposed
questions to the trial. judge.

"o 287
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The venacular of jury sklection quite often references an
\ attorney's ‘“challenging” a juror. "Challenges" to potential e
' jurors may consist of challenges to the array, challenges for

cause or peremptory challenges. An attorney may seek to. ... .
challenge the entire jury pool source or the array based on
possible prejudice, 'e.g., racial, prejudicial pretrial
publigity, etc.2 Successful challenges to the array are rarely
successful except in the most sensational of crimes or
exceptional of civil matters.

. "Challenges for cause," on the other hand, seek judicial
acknowledgement that a potential juror has a bias against a
'party or an interest in the outcome of the litigation thdt is

) ' established through voir: dire questions disclosing a basis for
challenge.22 A "peremptory challenge," in contrast, is a
challenge made to a potential juror as a matter of 'right.23
need .be no cause of justifiable reason for the challenge.
While limitations have been recognized on the attorney's
exercise of peremptory challenges to systematically exclude
classes from- jury service, %eremptory challenges are generally
subject to few constraints.?4 : ’

There

Once both sides have agreed to a panel of six or twelve
jurors, depending on the nature of the case and the election of
the parties, and following the possible selection of alternate
jurors, the body is impaneled, sworn and initial instructions

may be given. The selection process is essentially concluded at .
this point. ~ - -

-

THE IMPORTANCE OF JURY-SELECTION STUDIES:
- AN OVERVIEW AS TO_IMPORTANCE WELL PRIOR-TO TRIAL ~~ ~— "

There is a prevalent conception of "jury- studies" having
value only within minutes ©of being assigned to a courtroom for
trial. Even in the exceptional, well publicized cases, studies
of the potential jurors and of the. probable jury reaction to
positions on case issues are generally undertaken only as the
trial date approaches.® Delays in reaching trial of several
years in the federal system and of five to six years in the
state court systems (primarily in the concentrated urban areas)
tend to place an appreciation of the "probable jury" as an
extremely low priority during initial suit negotiations,
discovery and pre-~trial preparation. Where so few case
actually reach trial, the impetus to comprehensive jury analysis
in any one matter is certainly minimal. .

Recent information tends to contradict the propriety gﬁ\
assigning jury selection a low priority in case preparatieh.
Studies and commentaries suggest that evaluations can be
undertaken of the probable juror mix in theé trial locale.25
Highly reliable conclusions can then be drawn as to the probable

$
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jury response to strategies and issue positions_to be advancéd
at trial. Certainly the MCI litigation against ITT stands as an

_illustration 0T approaches being drastically altered prior to

trial based on jury studies. If it is correct that appreciation

.of the jury response. . is_so. cr1t1cal prior.to trial, and indeed. . .

can and should shape issue pos1t10ns and the presentatlon of
evidence, then is it not also correct that there is ‘major worth
to understanding the jury mix and issue responsiveness
tendencies at the very moment an attorney is asked to 1n1trally

. evaluate a client's case? —

All attorneys, on.being initially consulted by a client, .are
requested-.to make major substantive evaluations. Requested
evaluations range from the probabiliﬂ& of success or failure at
the time of trial to the possible monetary judgment or sentence
which may be imposed. Estimates of defense costs and attorney's
fees through’/ the time of trial are often requested. An
overriding concern of most clients, regardless of whether the
matter is of criminal or civil jurisdiction, is whether the jury
will believe their "side of the story." Each and évery
practitioner is daily asked to render such opinions at the

‘preliminary stages of litigation, years prior to actual trial.

\]

Appreciation of the probable jury composition and an
awareness of the issue response tendencies of the "typical _
juror" in the vicinage seem @f inestimable value in offering .
such evaluations. The moment a lawsuit is filed, an
understanding of the probable jury facilitates every aspect of
client representatlon. To have access to data on the probable

‘jury responsiveness on 1ssues, data gathered from the community -

where the jury pool is generated, reduces the speculative nature
of early recommendations. We underestlmate‘the value of jury
studies by prioritizing them hi hly‘Unly on "“theeve of trialv— s~

Several examples‘serve.to illustrate the importance of such
studies well prior to tria When a client contacts an attorney
and requests an evaluation of a suit against a local .}
manufacturer, one major component of any such evaluation is the
prior litigation experience of that manufacturer in the
jurisdiction. Aiding an evaluation would be information on the
community's predisposition towards (a) suits involving
nonresidents, nonresidents and résidents, and individuals
against a corporate entity; (b) economic issues such as the
impact of testimony as to corporate wealth, perception of
business persons as assuming major risks in entering into
certain ventures, and antagonism towards "commercial disputes"”
over money: and (c) voting patterns based on the importance of
the corporate manufacturer to the economic v1ta11ty/surv1val of
the area. ‘If these factors are determinative at the time of
trial, they are no less important at the preilmlnary stages of

“lltlgatlon in the rendition of advice to clients, evaluation of

discovery 'filings and overall approach to the prosecution/de-

" fense of the litigation.
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Negotiations between counsel for opposing parties furnishes
another instance where jury selection studies are of great
" worth. It is quite common for counsel to meet and confer well
prior to trial to ascertain whethef-.an amicable resolution of
“the litigation is possiblé. ' Such conferences mdy and often do
occur prior to either party filing a lawsuit. For one party to .’
be able to address issues during the course of such negotiations
.in terms of the probable jury which will hear the dispute can be
‘highly persuasive. Where one party is able to approach disputeéed
issues and authoritatively show that regardless of the merits of
the dispute the typical juror profile in the locale would reject
. the adversary's position, an incredible negotiating advantage
~ has been obtained. - This is particularly true where only one
party to the negotiations,fsuyrepared to discuss data on the
probable jury composition and response tendencies.

, Of course, the worth of advance jury selection studies is
not restricted to the rendition of better service5\§§ the -
client. The same attorney who is requested to make detailed
substantive evaluations to the prospective client of probable
success or failure in-a lawsuit is. also called upon to decide
whether to accept or reject the case. If the attorney decides
to accept the fase, the terms of the attorney-client contract
must be negotiated. - To appreciate the probable jury pool,

© typical ju¥or profile and issue -predisposition in the community
would seem important to evaluating whether to. accept the "w
client's case and in opting to accept representation on a
contingency fee basisy»as opposed to hourly charges for services
rendered. A ~

What then can communication theorists offer to the legal
“”Wprofession«concerningujuryfselection?”ﬁIf"oneﬂacpepts—fhé’“_*ﬁﬁ‘*““

position that a sound appreciation for the probable jury pool
and the pattern tendencies of jury responses to certain types of
cases, types of arguments, characteristics of clients and
standardized factors in litigation is of value throughout the
course of litigation, then a great wealth of information can.be
offered. Attorneys receiving case assignments would be assisted
through studies of the jurors in the ‘area, general analyses of
case acceptance amongst certain occupational and s§8cio—-economic

s groups and identification of standard variables which can be

1 \\%Ujpnsidered at the very early stages of litigation. '

-
-

Were there to exist such comprehensive compilations of jury
pool data unrelated to particular cases, I suggest they would be
.consulted by attorneys on a frequent basis. We are aware, fot
example, of the successful pretrial studies in the M.C.I.
litigation as well as in the Boudin and the Harrisburg
proceedings. But for a typical practitioner the prime offering
from communication strategists would be a compilation as to the
acceptability of certain approaches to the probable jury which
will be drawn from a particular district or county [or general
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population divisions to the extent lines can be drawn] S such
analyses, should they in fact be feasible, could be resorted to

_at - everykstage of a lawsu1t and be of controlling worth well

before the first juror is subjected to voir dire.

Once past the pretrial stage, there is little disagreement
in the legal profession as to the substantial advantages of
having access to such data.26 * Whether the information is used
for a mock trial or strategy session, having information as to
the type of jury desired and the best approach to that jury at
the very commencement of voir dire is invaluable. The type of

juror desired, how:to ferret out biased jurors during voir dire,-

the nonverbal symbols and how to identify them, the manner of
questioning during voir dire, the nonverbal displayed by the
attorneys during first confrontations with the jurors and its
impact =-- all constitute sources of information which attorneys-.

seeking ever better preparation would consider.

‘ p ‘ .'~7

COMPARISON™ OF APPROACHES
TO THE SELECTION .OF A JURY

~

The compendium of research materials suggests the existence
of multiple approaches to jury selection.2’7 However, the common
tactics of trial lawyers consist of either ' 'experience" oriented
voir dire jury selection or "systematic" (a/k/a "scientific!) )
selection efforts. There does not appear to be a middle ground”
where the ‘best of the approaches e merged.28 The literature
strongly suggests, and personal ezéerience tends to verify that
an attorney exposed to certain data on psychological and social
science imputs to selection strategies will fall back on
"instinct" and "personal knowledge" where that . .systematic
approach is not complete as a comprehensive, functioning jury
selection model. : -

. ‘.

There is a recognition that most new attorneys .are- poorly
educated as to the proper methodology (much less the existence
of alternative approaches) for jury selection. There is in fact
general acknowledgement that most new trial attorneys lack an
appreciation for the selection process, whether due.to the
unavailability of information or due to 1nstructed reliance on
form voir dire questions and the guidance of "more experienced"
trial attorneys. -As these attorneys try cases and gather
experience, and as their work schedules expand to leave very
little "reading time," the tendency to rely on past experience

and to apprec1ate but not implement new systematic approaches to

]ury selection is quite clear.

- 4+

v

Ronald Rolfe, a partner at Cravath Swain & Moore, has
suggested that "a lot of jury cases" furnishes a trial attorney
with "experience picking jurors that is far more valuable than

"[an attorney] can gain through jury research."29 F. Lee Baily, a

prominent trial attorney with recognized expertise in handling -
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juries, notes that wh11e demographlc data may offer useful
generalities, "[tJhe best jury\picker of all would be like the
Ancient Mariner -- he'd fix them with his glittering eye and
capture them."30 For one without prior extensive jury trial
experience or the talents of the Ancient Mariner, such
instruction does little to assist @ trial attorney in selectfng
the best possible jury for the immediate lltlgatlon.

In contrast with the exper1enced" or "instinctive" approach
is systematic or scientific jury analy is.31l such a process
offers an analyt1cal technique designed\ to*provide a framework,
a model of that jury 'best suited to hear\ a-particular case from

‘the perspective of one of the adyersaries\ ‘. "Systematic jury

selection" is in fact a broad classification.of an evolving
process. Commitmeri¥ to such an approach ré@U1res significant

" pretrial 1nvestlgatlon of the possible- Juryxglx, pred1spos1t10ns
~of the probable jury pool, analysis of evidentiary issues and
. jury reaction’'to presentatlons and objectlon and even mock
) trials, shadow juries and revisions 1n trial strategles.

Perhaps it may best be sa1d that the ultimate consequence of
such a systematic approach, whether based in social theory,
psychoidgy or communications research; is that the case is
constructed to fit the probable jury. The exper1enced" or
contemporary .approach is to select the best jury possible and
trying to convince them of the merits of the case. To
distingquish, the former looks to at the selection of the jury as
a controlling factor to be considered in tandem ‘with case '
preparation. The latter approach has a goal of keeping totally
bi sed persons off the jury anl placing reliance on experienced
trual counsel to mold Whatever is left. :

Unfortunately, I do not ¢onsider there to be a viable
"middle ground" between these positions. Practitioners tend to
either rely on experience and instinct, or where a case of
sufficient complexity and potential recovery presents itself
effort is undertaken to research possible Jury compositions and
to construct lltlgatlon pos1t10ns. There is no readily
ascertainable level of "some instinct plus some research,
it would appear likely that instinctive jury selection or

traditional patterns of "experienced" jury selection offsets the,

" for £

. impact of partial selection based on jury.study and analysis.

Little is ga1ned where six jurors are ‘selected on a studied
basis and six others chosen through the eyes;: of the Ancient
Mariner as the juror composite “‘would remain a mystery..

. ) : d"
FROM THE LEGAL PROFESSION:
SPECIFICS ON RESEARCH AND STRATEGY NEEDS

Classification of research and strategy needs in the

approach to jury selection is a two step process. Initially, an

"overall position" needs to be set forth as to what a practicing

N RV
- 22



234

L4

trial attorney requires of a communications model or systematic
approach for reliance to be placed on such a model or approach
during jury selection. ,Only after an overall position is
attained &an specific problem areas then be identified #and
targeted research proposed.

-

. TS~

: . \ o

Of primary importance to trial attorneys is the creation of
a functional, comprehens1ve approach- to jury Belection where
variables are not -only identified but interrelated as part of a
worklng systemat1c approacH to jury selection. A review of
literatuTre concerning studies on jury selectijon discloses a
rather haphazard approach to the entire process. We have a

wealth of data from the communications field on the tendencies

of college sophombéres in educational environs but 1little on the
"typical juror" in an austere courtroom. There is considerable

information available on a multitude of subtopics, but that

information is so subtopic specific as to suffer a lack of
appreciation by the legal profession as to its functional value.
9 ; S
Studies of dogmatism, for example, are certainly probative
as to a dogmatic individual'g tendency to accept or reject

‘certain types of parties, wifnesses and arguments. To be able

to recognize and account for/ dogmatic traits during the voir
dire would seem of obvious worth to the trial practitioner.
Similarly, therz is no real dispute as to the importance of
identifying and Qccountlng for individual juror "constructs" as
disclosed during the voir dire. /effort on the part of the
communicatioens profession to enhancc the, legal community's
appreciation of nonverbal commun1catlon?§§gnals from potent1al

"jurors seems of inherent worth.

What is clearly absent, however, is a systematic approach to
the creation of a functional communications model or scientific
process to jury selection. Practitioners are faced with an
endless array of "pocket research," detailed analyses of
specific factors without regard to,interaction :with other
factors appropriate for cons1deratlon in the selection of a
jury. Even more common is an attempt -to rationalize

. communications research on one variable as determined through

college student volunteers across fields and into the atypical
environment of a courtroom where the average juror rarely. has
characteristics™ shared by un1vers1ty students.

[ ’ .

For example, consider the case of an experienced trial
attorney who wishes to abandon the eye of the Ancient Mariner in
favor of a "scientific approach." 1In either conducting the voir
dire or in listening to prospective jurors answers to questions
from the bench, the attorney perceives that one individual is
clearly a highly dogmatic person. Six authoritative studies
from the communications field have caused the attorney to
recognize the traits, to classlfy the potential .juror as a "High-

"dog" and to appreciate the implications of having such a person

as one of the twelve jurors. Unfortunately, the attorney has

/
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also received from the same person a contradictory nonvgerbal
response, no individual constructs are apparent and the
. potential. juror has openly laughed at the government's counsel
during introductions. The "unfortunate aspect" is that the
practitioner has absolutely no functional model from the

communications profe551on to ioritize these factors, to
evaluate the interrelationships and to come to a studied
conclusion.

The manifest need then is to furnish the attorney with a
structured, practical approach to scientific jury selection. 1In
creating such)an approach, gommunicators need recognize that
the audience is not a "student of the jury"” but a trial attorney
who typically places presumption with experience and instinct
because it is a relian e understood from beginning to end. For

' a systematic approach be pursued, a practitioner must
perceive the alkernative selection scheme as a workable system
which can be reduced to a practical jury selection approach.

The practitioner ctnnot be asked to accept and implement certain
information withou eing advised as to the "next step," without
an ordering of verbal¥and nonverbal responses, personality
characteristics and case scenarios. v o

There is a considerable .quantity of valuable research on
jury selection techniqugs and communication theorists have a
wealth of 1nformat10n to offer legal practitioners. Howéver,

-9 the organized format for that information will be dispositive of
its acceptance by:practicing attorneys. 'All cases are not worth
hundreds of mllllons of dollars and every cr1m1nal case does nofi

1mposed . The vast majorlty of clients cannot face the
expenditure of thousands of dollars fer an individualized jury
selection analysis. Communication experts, alone or in
combination with other fields, should at;empt to create g
¥ workable format, a general approach’to jury selection that an
attorney on any case can 1mplement. Certainly studies of the
general jury dispositions in the vicinity would be helpful and
' - augment the format, but a viable alternative approach must offer
-a fully workable scheme for the entire selection process.
’ (b}
The "experienced approach" to the selection of.a juryﬂ&ends
- itself to standardized voir dire questions. {Such standardized
’ inquiries, whether utilized by attorneys or ubmitted to the
court on motion, are readily adaptable to any case. Most
) . practitioners will tend to rely on such standardized voir dire
5 questions as “"time tested" and offering little risk in usage.
dAny risk in selecting a jury based primarily on response to form
inquiries will be offset, it is hoped and assumed, by the skills
of the advocate. A set of standard voir dire questions is
' appended for review and consideration in light of communications
proposal and scientific approaches to jury selection. -

s
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Standardized voir dire questions place the "experienced -
approach" of the trial practitioner in a proper perspective.
Trial attorneys select juries with the aim to eliminate biased
and totally prédisposed individuals from the panel. The goal is
not to creat-a "good jury" for the client in as much as it is to
avoid a "bad jury" which will not accept or listen to the:
advocate. The scientific or systematic approach of jury study
seeks to create a model jury prior to the actual selection
process. The advocate then seeks to construct a panel along the
lines of the model and to implement strategies prepared on the
basis of an assumed jury composition and typical juror profile.
In substance, only the latter approach seéks to actively employ
the selection process as an opportunlty to advance the
probablllcy of succéss at trial, '

There are certain spec1f1c subjects of current 1nterest 1n
the jury selection process{yhich offer fertile areas for ©
communications research. .In reviewing these suggested areas,

. the reader is cautioned not to consider these proposals as

' starting points for exhaustive research and anlysis. The prime
need of practitioners is the formation of a sc1ent1f1c/commun1—

v cations model which serves as a functional .tool in jury -
‘selection. Exploration of suggested research areas must follow
the creation of such a model, assuming one to be feasible.
Otherwise the present situation of haphazZard subtopical research
will be exascerbated, not improved.

One area of particularly current interest concerns the
question of juror privacy and the ad&ocate's position that
indepth backgroun@ investigation of potential jurors is
necessary for voir dire preparation. Complicated and/or
sensational cases often find attorneys requesting the names,
addresses and other available information about potential jurors

e ¢ several weeks prior, to trial. Concerns have been raised by the

couffts as to the degree‘ of intrusiveness which may be involved

in extensive background investigation.32 Judicial precedent on

the question of juror privacy appears in conflict as Lehman V.

San Francisco, 80 Cal.App.3d 309 (1978) rejected a juror s claim

that such 1investigation invaded his legitimate privacy

interests, whereas United States v. Barnes, 604 ‘F.2d 121 (2d

Cir. 1979) upheld a lower federal trial court decision barring

release of the names and addresses of potential jurors due to

concern for their safety in a serious drug trafficking case.

’

Communications theorists can be of great assistance in
A resolving this-conflict. Attorneys and jud1c1al authorities are
- concerned as, to the extent of. v01r dire inquiry and background

1nvestlgat10n of potential Jurors necessary for general trial
preparation and for establishing grounds for challenging
potential jurors. Whether the attorney is making the choice or
the trial court entertaining a mMotion to restrict investigation
of potential jurors, sound data is necessary as to
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the importance or lack of importance of information obtainable
through background investigation. 1Is there a demonstrable need
for information from a potential juror s employer as to work
experience, prlor accidents and union involvement? How
important are prior voting activities, business and social
affiliations? Assuming substantive worth to this. information,
can such data be as accurately determined during voir dire or
general juror information cards furnished by the clerks to the
attorneys? Having access to this quality of - information would
provide. a compelllng argument to the court in support of early
release of juror names or for the acceptance of proferred voir
dire questlons.

Of yecent concern is the. capability of the- average ]ury to
determine factual issues in compllcated, protracted
litigation.33 Complex criminal and civil litigation may extend
for several weeks to a month or more of actual trial time.
Juries in such casés are asked to resolve disputed issues
merging unsettled areas of economics, international and national
laws and customs, personality and behavioral evaluations,’
language and sovereignty constraints.

[

Trial practicioners-involved in such complicated and.
" protracted matters are finding the decision to file a jury
N request -a difficult one. Attorneys are faced with the question
L of a typical jury's ability to both remain attentive and to
N comprehend central aspects of ‘a lengthy trial. Where an
\\ election is made to file a request for a jury tr1al, attorneys
% are finding their requests challenged on motion by an. adversary
on the ground that the case is "too. complex for a jury even
with reliance on expert testlmony. <
<

For example, antitrust litigation offers the prospect of+a
lengthy trial with extensive testimony on complicated issues of
geographic and product markets, acquired market power of the
defendant, the legitimacy of the defendant's economic (e.g.
distribution," advertising, pricing and retail schemes)
activities in the relevant markets, the capacity of the market
to withstand multiple entrants and product diversification, with -
perhaps the most complicated and disputed testimony offered in
connection with damages calculations. A reasonably safe
assumptlon is that an attorney handllng an automobile personal
injury case and an attorney represent1ng a major corporatlon
charged with v1olat1ng the Sherman and Clayton Antitrust Acts
would not pursue ‘jury selection with the same eventual panel 1n
mind.

Here then is an area ‘uniquely appropr1ate for cons1derat10n
by communication scholars. What type of juror is best‘sulted
for complicated and protracted’litigation? How should'voir dire
questlons be restructured and supplemented.to. explore nuances
unique to this manner of litigation? How do we 1nterpret voir
dire respon es in llght of questlons as to whether a- potent1al
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jurdr would mind being on a case panel for up to six months?
What sort of potential juror responds by indicating no concern
with sitting for that length of time? Are certain backgrounds
particularly appropriate for protracted litigation or are there
distinct,characteristics for a jury in an antitrust, criminal
conspiracy, drug trafficking, patent or commercial fraud case?
-  Can we, in fact, construct an acceptable, qualified jury to
résolve factual disputes in such matters? -

The preeminence of judge as opposed to attorney conducted
voir dire furnishes an additional area of suggestéd
consideration by the communications field.. With juror-
questioning being conducted by trial court judges in lieu of
trial counsel, the opportunity of the advocate to utilize voir
dire to impress the jury is seriously diminished. Attorney
imput into the voir dire process is substantially restricted at
present to the proposal of voir dire questions in writing to the
court. Quite often there is disagreement between adversaries
and* the court will entertain oral argument (and possibly legal
briefs) on the merits of each side's proposed voir dire
questions.

A skillful practitioner then must approach voir dire in a
manner designed to work within this system of judge conducted
questioning of potential jurors. Two distinct "targets" for
jury selection study then exist: (a) the trial court judge
needs to be persuaded as to the propriety of the offered voir
dire questons as well as to the importance of asking the
questions in a certain order; and (b) the jury selection
analysios needs to be constrxucted based on the ordering of
questions and the responses received. Rather than addressing
the: attorney's skills in conducting the voir dire, communica-~
tions researchers should. focus on issues pertaining to the
ordering of questions, necessity for supplemental voir dire if
certain answers are received and how best to communicate with
the trial court judge in justifying the proposed voir dire
questions.

Of course, with judge conducted voir dire and relative
inactivity on the part of trial counsel, the nature of the
. attorney's courtroom conduct becomes more important. Can
- ) communications research suggest appropriate as well as
1nappropr1ate attorney activity during the court's questioning?
For example, what nonverbal activities of attorneys may
prejudice a client's case? Is there any recommended approach to
note taking on juror responses so as to not key attorney
activity into a selcted juror's answers to voir dire questions?
Where trial judges conduct voir dire, can communications
scholars suggest levels of attorney-judge interaction (e.g.,
objections, requests for supplemental voir dire, etc.)}) which may
or may not prejudice the attorney or the client in front of the
Jury?
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CONCLUSION AND
FINAL RECOMMENDATIONS

There is a clear cry throughout this paper for the
communications field to draw upon its resourc¢ces and, in tandem
with other fields, construct a woking, functional model for the
attorney interested in departing from "time tested traditions"
of jury selection in favor of a scientific or systematic
approach. Individual research areas suggested are certainly of
primary importance in actual practice, but the value of
information generated on such targeted projects will fall victim
to the lack of an integrated model for use by trial attorneys.

Constraints/®n such a model may be obvious, and feasibility
limitations inherent in any such effort. However, the trial
attorney seeking to pursue the systematic approach does not
require that every question have an answer. To the contrary,
practitioners tend to adhere to the "experienced approach" of
standardized questions and whether answers to those questions
are in existence. It .is not important that every question have
an answer. It is essential, however, that the practioner model
identify the questions and note where ‘no answers or clear
interrelationships have been ascertained. For communications
model to be followed, the practitioner needs to know that there
is no answer or data to which he or she is not privy and to
which the adversarial party may have access.

To restate an overriding theme, the legal profession clearly
recocgnizes the worth of communications research in assisting the
process of jury selection. Communications scholars, however, )
face an initial "communications problem" in relaying that
information to attorneys and creating a sense of credibility in
any proposed model or specific proposal. Selected cases and
clients may furnish the "exceptional situation" where a specific
jury selection study may be commissioned. Inroads into the
practice of the majority of triald counsel, however, will
require: (a) better use of legal journals and generally
consulted materials to reach the legal community; (b)
presentation of proposals based on research involving actual
courtroom situations and experiences in cbntrast with artificial
fact patterns and college students; and (c) a comprehensive
analysis of "where we are" and what functional model can be
offered to practitioners to .employ &#nd to be confldent in
employing communications based reséarch. :

: N

PROPOSED VOIR DIRE QUESTIONS ¢
The following "proposed voir dire questions" are
illustrative of inquiries relied upon in practice by attorneys
during the examination of potential jurors. In context, the
questions identified were drawn from a formal defense Eequest to

<

248

P



H

240

-

—

the court in a civil suit for approval of voir dire inquiries.
Where the court permits the attorneys to directly question
potential Jjurors, these illustrations are in fact the prime
inguiries of attorneys to the potential jurors.

1. I am now going to question the prospective jurors who
are seated in the jury box concerning their qualifications to
serve as jurors in this_case. All members of this jury panel,
however, should pay close attention to my questions, making note
of the answers you would give if these .questions were addressed
to you personally. If and when any other member of this panel
is called to the jury box, that person wjill be asked to give

‘their answers to these questions. If a member of the panel

does not understand a particular word or question ‘asked, that
person is under a duty to raise a hand and, when recognized, to
ask for clarification. , - oxe

2. Do you understand that it is your duty to view the
evidence 1mpart1ally, without letting 'any previous experience
influence you one way on,the other?~ -

3. Do you understand that it would be a miscarriage of
justice as to both the parties if a juror were to begin
deliberations affected by some personal reservation?:

4. In the trial of this case, the parties are entitled to
have a fair, unbiased and unprejudiced jury. If there is any
reason why any of you might be biased or prejudiced in any way,
you must disclose such reason when you are asked to do so. it
is your absolute duty to make this disclosure. v .

5. ‘This trial will likely take Lfill in a number] days to
complete, though it may take longer. Will any of you find it
difficult or impossible to participate for this period of time?

6. The nature of this case is as follows: [a brief summary
of the case, identifying the parties, theroperative dates, the
substantive allegations and_what is to be asked of the jury
should now be offered; e.g., Plaintiff, "X," alleges that a,
contract was entered into with the defendant, "Y, " Whereby "Y"
agreed to act as an exclusive sales agen&~for all west coast
product distributions in return for a commission on sales to
authorized distributors. "X" contends that "Y" created a scheme
with certain distributors whereby products were sold to
unauthorized accounts at significant retail price markups, with
products reported as either stolen or soﬂd at a lower price,

"X" seeks to recover damages for lost inventory, wrongful
commissions paid, retail price recovery and awards to punish "Y"

.for this alléged”scheme. "Y" denies all of \"X' s'" contentions,

claims that all of his/her activities. were c0n51stent with the
custom and practice in the industry, and pleads that "X" knew of
this custom and practice and agreed to "Y's" practices. You .
will be asked to decide both the quest1on of l1ab111ty and the
issue of damages. 1
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7. The plaintiff, "X," is represented by [insert name] of
the law firm of [insert firm, if anyl. Defendant, "Y," is
represented by [insert, name] of the law firm of [1nsert firm, if
anyl. Have any of you heard of or otherwise been acquainted
with any of these parties or their attorneys?

8. During the trial of this case, the following witnesses
may be called to testify on behalf of the plaintiff, "X": [List
all witnesses who may be called.] The following witnesses may
be called to testify on behalf of the defendant, "Y": [List'all
witnesses who may be called.]

(a) Have any of you heard of or otherwise been
acquainted with any of the plaintiff's
witnesses just named? Of the defendant's?

(b) Do you feel that in spite of such aquaintance
you could listen to the testimony of that
witness as you would any other witness, .
giving such testimony no more nor less weight
than you would any other testimony?

- (c) The parties are not required and $fight not
) ‘wish to call all.of tlese witnesses, and they
may later find it necessary to call other
witnesses. .

9. Have any of ycu heard of, or have you any knowledge of,
the facts or events in this case? Are any of you familiar with
the commercial industry or products involved in this case?

10. Do any of you believe\thaE/a case Qf this nature should
not be brought into court for determination by a jury?

11. Do ahy of you have any feeling or belief toward any of
the parties, attorneys or witnesses that might be regarded as a
b1as or prejudlce for or agalnst any of them?

12. Do any of you have any 1nterest, financial or otherwise,
in the outcome of this case? SRS

13. Have any of you or any member of your family or close
friends ever had any connection with, or any dealings with, the
plaintiff, "X," to your knowledge?

14. Have 'any of you, or any member of your family or close
friends, ever had any connection with, or any dealing with, .the
defendant, "Y," to your knowledge?

. !

15. Have any of you ever worked directly or indirectly in
any commerc1al or business activity having any connection with
"X" or "Y," or with the general business of [flll in the
commercial line at issuel?
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16. Have any of you served as a juror or witness involving
any of these parties, attorneys or potential witnesses? -

17. Have any of you served as a juror in any other case?

18. What:was the case about? What was the verdict? Is it
possible that subconsciously your prior experience might affect
you in determining this case? : .

-’

19. Has any juror or any member of his/her family or close
friends ever been personally interested in the outcome of a
civil.case either as a party, a witness or in any other
capacity? If so:

(a) In what regard?

e (b) What was the case about?

(c) WwWhat was the verdict?

(d) Did the matter terminate satisfactorily
so far as you were concerned? If not,
why not? . :

< (e) 1Is it possible that subconsciously your
prigr ekperience might affect you in
determing this case?

20. Are any 6f you, Or any member of your family or close
: friends, to your knowledge, presently involved in a lawsuit of
! any kind? A o

21. Have any of you, or any member of your family or close
friends, had any special training in law, enforcement or
investigative techniques, psychology, psychiatry, or any other
fields of medicine? , .

22. Have any of you or ag& member of your family or close
friends had any special training in business practices,
accounting, inventcry and supply management, sales or product
promotion? . [Here one should substitute appropriate specialty
areas of training as directly pertain to the subject litigation.]

23. Have any of you expressed or formed any opinion as to
the plaintiff's right to recovery of damages from the defendant
'in this case? : :

evidence to convince_.you to cha your
opinion?
(b) Would you please explain how you.came to
form such an opinion and what that opinion is?
(c) Do you feel that you may have been so
influenced by what you heard or read that you
cannot render an impartial decision in this
case?

(a) Would it take the presentation ;2/50m§
e
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. (d) Would you be willing to have Esix/tweive]
‘ ’ jurors in your present frame of mind sit in
-judgment of you and your case if you were the
plaintiff or defendant in this case?

24. It is possible that at some point in the trial, either
counsel for the plaintiff or for the defendant will raise an
objoection as to a certain questlons/of procedures. While it
may seem that by these objections counsel are only delaying the
trial or attempting to hide something, such is not the case.

- This is so because trials are conducted by rules, and if an
attorney believes that a rule is being violated, he/she would be
derelict in his/her duty to his/her client if he/she did not say
so. Do you all understand that it is part of an attorney's role
in the trial to make ob]ectlons?

25. Objections raise questions of law which will be décided
by the court. Do you understand that the jury is not to be
concerned with those questions, nor are they to hold it against
an attorney for making objoections?

8

26. Has any prospective juror, or his family, or any of his
or her close friends, -ever had any contact or association with
YX" or "Y," or any of the employees or representatives of "X" or
"y?" - If so: .

-~ (a) Please describe the circumstances of each
contact or association.
(b) Are there any ill feelings towards "X" or
"Y" arising from that contact \pssociation?
(c¢) 1Is" it possible that such feelfygs may, even
»unw1tt1ngly, interfere with your.impartial
determination of this case?

A

27. Has any prospective juror, or his or her family, or
close friends, ever had any contact with [fill in possible
interest groups, peripheral ent1t1es related to market or one of
the parties]? 1If so: \

LN
/

(a) What did that contact involve?
(b) Did you come away from that contact with
any bad feelings toward "X," "Y" or [fill in]?
(c) Do you feel it is possible that 'such contact
might in any way, even unwittingly, interfere
— ) with your 1mpart1al consideration of this
case?

28. The jurors are the sole judges of the credibility of the
witnesses, and of the weight and effect of the evidence. It.
will be your duty as jurors to determine all questions of fact,
and to decide those questions solely on the evidence presented
to you in this case. .If there any one of you who for any reason, °
» could not or would not do so?
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29. The.fact that the [flll in plaintiff or defendant
entity, as necessary] ‘is a party in this case nust not affect
your deliberations or verdlct. [dependlng on ﬂa%sre of
plaintiff-defendant relatlonshlp, offer burden

~nondiscriminatory deliberation in voir dire, €.9., you may not

discriminate between. this defendant and natural persons or small
businesses, and vice versa. Each is entitled to a fair and
impartial trial. Do any of you have any belief or feeling for
or again'st corporations that might prevent you from being a
completely fair and impartial juror in this case?]

30. W1ll you follow the law as given to you by the court and
require the same degree of proof in this case as you would in a
case where "X" or "Y" was not a party? :

31. Plalntlff is making a claim and it is incumbent upon "X"
to establish all of the elements necessary to recover by a
preponderance of the evidence, which I will further explain to
you at the end of the case. Under the rule which governs the
conduct of this- trial, plaintiff has the privilege of putting on

" its witnesses first, after which the defense will present

theirs. In the meantime, you should keep a clear and open mind
and not make determinations of this case until all of the &
evidence has been introduced by both sides and I have instrdcted
you in the applicable law. 'Is there any one of you who for any
reason feels that they could not withhold their decision until
that time? .

32. Now it may be that somé of you will be excused from
serving on the jury for?ghe,of various reasons. This casts no
reflection on the person excused and counsel's request that a
juror be excused should not be held against him/her or against
the client(s). The parties to this lawsuit are entitled to &n
unbiased and impartial Jury, and it is their duty to attempt to
have impaneled just such a jury. Are there any of you who feel
that they could not hear this case without being affected by
counsel's request that another juror be excused?,

33. It is important that iI have your assurance that you
will, without reservation, follow my instructions and rulings on’
the.law and will apply that law to this case. To put it
somewhat differently, whether you: approve or disapprove of the
court's rulings and instructions, it is ypur solemn duty: to .__
accept as correct these statements of the law. You may not

-substitute your own idea of .what you think the law ought to be.
. Will all of you follow the law as given to. you by the court in

this case? ~

34. Do’yo;\know of any other reason, or has anythjing
occurred during this question period that might make you
doubtful of your ability or willingness to be completely fair
and impartial as a juror in this case?

&
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35. Each of you should now state your full name, where you
live, your marital status (whether married, single, widowed or
divorced), tlie number and ‘ages of your'children, if any, your
occupational history, your spouse's occupational history, and
the name of your present employer and your spouse's present
employer, if any. Please begin w1th
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COMMUNICATION STRATEGIES AND RESEARCH NEEDS.IN SELECTING JURIES
“ Ruth McGaffey .

—

I am a speech teacher and a former debate coach! My area of
scholarship is the theory and practice of First Amendment law. Like
many debaters and debate coaches, however, I have always been sorry.
that T didn't go to law school, and I have shared the fascination of
most Americans for the combat of the trial courts. During the past
two years I have spent much of my time learning about legal communi-
cation. I am not, how&ver, a consultant to trial lawyers. I teach
a course in Communication and the Law, but I teach about legal
communication, not haw to do it. My own experiences in court have
usually been to testify as an expert witness in obscenity cases. I
have picked up some other legal information by osmosis. My husband
is a managing partner in a large corporate law firm. I.also have

-many foriner debaters who practice law -and tell war stories. I do
not consider myself an expert in legal communication and I approach
this task as a student. I have read about jury selection and I have
talked to trial Tawyers. , £
'5" . .

My first impression is that thé importance of jury composition
has been overemphasized. I one tonsiders the small number of cases
which actually come to trial, the small number of those which are
jury trials, and the even smaller number where the actual membership
of the jury is critical, it seems 1ike a rather insignificant part of
legal communication.. Jury selection, however, does not only consist
of picking the jury members or of eliminating objectionable members.
It is also a chance to analyze those people who will .eventually be
on the jury and a chance to start the persuasion process. I shall,
therefore, consider all three functions of the jury selection process,
beginning with an examination of the legal and social science literature, -
and then suggesting appropriate communication strategies and research
needs.

I will omit three problems of jury selection, not because they
are not important, but because each is worthy of a study in itself
and because.they do not lend themselves as well to consideration from
the advocate's point of view. These problems are pretrial publicity,
the death qualified jury and who should do the jury selection. The
last is simply one of philosophy. Supporters of the adversary system
argue that if both sides work as hard as possible to select a jury
favorable to their position, the most unbiased jury will result.
Skeptics argue that such an assumption depends on an unrealistic view
of the equality of attorneys' skills and resources. I do not think
this is the proper forum for such a discussion. I will Timit my
discussion to the strategic viewpoint.' What do we know about jury ,
selection tRat would help the advocate? What would it be helpful to
find out? :
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SELECTING THE AUDIENCE: DOES JURY COMPOSITION MATTER?

The intuitive answer, of course, is yes. Speakers and speech teachers
have always thought ‘that who is in the audience counts. But, how do we
know that? :In the early days of our discipline we determined the answers
to questions like this by asking and observing good speakers. From their
experiences and our observations, we compiled a 1ist of principles, -wrote
books and taught students. Eventually we became more systematic in our
observations, interviewed audiences and tried to determine how they made
their decisions. Rather recently, at least in terms of ancient rhetoric,
we began to test some of the rules we had induced. Sometimes our common
sense notions were supported; occasionally they were not. Many of our
early experiments were limited to college sophomores. Now 'we are trying
to see if real people react differently. As we cohsider the interrelation
of many variables, our research becom?S more and more complicated.

The' legal community has gone through -the same steps, They asked the
great trial lawyers what was important and how they were successful. They
have only quite recently become more systematic and scientific in testing
common ‘sense notions. Let us briefly follow this process.

What do: trial lawyers believe about jury selection?

Some tgjal lawyers do not think jury composition is important at all.” |
One writer notes, "There is one school of thought which holds that.any
twelve good men and true will do; that picking a jury is a wasteful, futile
pastime. . . . - Disciples of this school say that all jurors are fair |
and impartial, at least in thegory, and anyhow there is no way-of finding
out who is fair and who is not by merely asking questions. . . . . Take
the first twelve men, put them in the.box, swear them in, and--on with
the trial."l ‘ o

In a speech before the New’York County Lawyers ‘Association on the
art of jury trials, Louis Nizer disagreed. He observed:

There are two schools of thought on the selection of the
jury. One school says that it is best, once you have
satisfied yourself that the jury does not know cobunsel
or litigants and has no surface prejudice in the case,
to waive further examination and with a grand gestyre to
say: Jury satisfactory. . !

Many good lawyers do that. They hope to profit from the
fact that the jury will say, 'He has gregt confidence in !
his case because he doesn't question as much.' ~

And then there is the other school, the school which says

it is not given to you in other fields to pick your judges(

You can't pick them in the state court, in equity trials

or in federal court. But the law gives you an opportunity

to pick the judges of the facts. It is a pirecdous oppor- ~
tunity and it should be used with all the résourcefu]neis s

at your command. I cast my vote for the second school. 00
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An even stronger reaction was that of Judge Alan Morrill. )He wrote,

. “There are only two reasons for a lawyer to take such a position;| either
‘he is lacking in aptitude for jury trial work or he has had Tittle or

~no trial experience. Who is there who would dispute the wisdom in the
statement of Thomas Fuller: 'A fox should not be one of the jury at the
goose's trial.' Successful trial lawyers who have learned and: applied
the subtleties of proven techniques in the battle of jury periuasibn
give this phase of the lawsuit first priority in importance."

Most trial lawyers seem to agree with Nizer. One could probably

go back centuries for testimony to that effect, but in our own century,
Clarence Darrow, not thcught to be too unsuccessful in trial practice,
noted, "Selecting a jury is of the utmost importance. . . . It goes
without saying that tawyers always do their utmost to get men on the
jury who are apt to decide in favor of their clients."* Many lawyers«
enjoy telling stories of how their selection of a single juror won a
case for them. I heard one such story from James Shellow, a Milwaukee
criminal lawyer. He told me that in a recent trial he decided that he
wanted a particular woman on the jury. ~He told his colleagues that if
he could have her, they could do the rest of the jury selection. They
did not understand his preference, but agreed. After the jury had
acquitted their client, Shellow talked with this Jjuror. She said that
she had decided early in the trial that the defendant should be acquit-
ted, and that she figured out how to isolate and apply pressure to
the one juror she thought would be in favor of conviction. As Shellow
related the story to me, he said that he had noticed on the Jjury ques-
tionnaire that this woman had an M.A. in psychology. He called the
university and discovered that her thesis was on small group decision-
making. He decided that she was probably a skilled manipulator and
when hé felt that she "liked".him, thought that she would manipulate

e in the desired direction. I do not know if the facts support this
story, but James Shellow believes it to be true. Other attorneys can
point to a similar incident. I am sure that the lawyer for the
Washington Post is very sorry that heéﬂid not strike one member of the
jury in the libel suit against the Po$t brought by the president of the
Mobil Corporation. An article in the American Lawyer describes the case.
Interviews with five of the six Jjurors indicated that the Jjury decided
against the newspaper after ignoring or misunderstanding the judge's
instructions. According to the article the jury foreman substituted
his own legal test for that of the judge. The foreman, who was &n
employee in the Library of Congress law libvary and is now-a part-time
law student, evidently thought that the newspaper had to prove that its
article was true. That is wrong, but he convinced the jury to decide
against the Post on that basis. Situations 1ike this explain why some
attorneys challenge anyone who admits to knowing anything about the iaw.

5

So many trial lawyers do believe that selecting the right jurors is
important. Rita Simon summarizes the point, “There is probably no
area of jury behavior that trial lawyers believe more important or about
which they believe they have more expertise than that of predicting the
kinds of people who are likely to have the most to say and the greatest
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7 .
influence in the jury room. Trial lawyers are interested in the socio--
.economic and sociopsychological characteristics of prospective jurors
as a practical matter. They believe that selecting a jury with the
right combination of social characteristics can mean the difference
between winning and losing a case."5" :

Not only da these trial lawyers believe that jury selection is im-
portant, but they all have some theory about how to do it. ‘In Rita Simon's
book on the role of the American jury, she discusses these theories extensively.
She reports that in interviewing attorneys associated with the Chicago
jury project, researchers fourld that these 39 attorneys said that 50%
of all their challenges were based on the juror's occupation and on the
juror's race, religion or nationality. The next two most important
factors were previous injuries or claims of experience and the lack of
a sense of rapport between the attorney and the prospective juror.

Clarence Darrow once said_that the last thing he looked for was intelligence
on the part of the juror,® and apparently that is. true of some other
attorneys especially when they think they ha e.a weak case. Simon notes:

If an attorney believes he has a\stmné}case, if he
believes the facts are on his side, he/will want
intelligent, precise jurors, no mattey which side

he is representing. If, on the othey hand, he
believes the facts of the case do not support his
client's claim, he will seek jurors e&g@cted to b:
sympathetic on grounds of identificagion\{ather than
by a rational weighing of .the facts.

Others have mentioned the fimportance of selecting jurors who will "like"
the defendant or as in the case of one attorney I interviewed, "like" the
attorney:. I asked this man how he could tell whether ‘a juror would 1ike
him. He said that part of it was intuition, but that in general, intelli-
gent women under fifty were‘:the best risk. Different attorneys might

have other criteria. Simon went through the trial procedure literature
and identified a set r¥ . presentative maxims. I am not going to repeat
those here. She doe-. ".wever, include a quotation frrom Michael Fried
which summarizes the “iuvre." Fried writes:’

Groups traditionally believed to favor the prosecution as an

agent of society include: (1) men; (2) Republicans; (3) upper

income groups; (4) occupational groups such as bankers,

engineers, and certified public accountants and others with
sitions of peity respectability and members of the Teutonic
mnic groups, particularly Germans.

Groups who are traditionally belijeved to favor the defendant
are: 1) women; (2) Democrats; (3) middle and lover economic
groups; (4) certain occupational groups such as social scien-
tists; 3?8 (5) minority racial or ethnic groups such as Latins
or Jews,
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What do the legal textbooks say?

Just as early public speaking texts were_basd% on the practiées
of effective speakers, so textbooks for the aspiring trial Tawyer

-summarize what good 1awyers have done or said. I consulted many of

them, from the blatant recipe for success by Robert Simmons, Winning 1
Criminal Cases: How to Exploit the Eight Master Keys. to Trial Victory

to the “Tess flamboyant Fundapentals of Criminal Advocacy by F. Lee -
Bailey and Henry Rothblatt.'é Each stressed the importance of jury
selection. Typical comments were, "The ability to recognize those

‘brospective jurors out of any panel, who will be the most amenable-to

your trial guidance, is a key to advocacy success," 13 or as James

Jeans wrote in Trial Advocacy, voir dire is "perhaps the most signifi-
cant procedure in the whole trial process and that consequently it is 1
to be afforded such time and attention that such significance deserves."
I think it can be concluded that textbooks of trial practice consider
jury selection to be significant.

Scientific jury selection: Does it work?

With the growing use qf market research by politicians, advertisers
and members of the media, it was only a matter of time until such techniques
were applied to the selection of juries. Social scientists as well as
experts in non-verbal education became available to assist, sometimes for
very healthy fees, in selecting a jury. Saks and Hastie summarize some
of the techniques and express some skepticism as to the resuits:

Another part of the jury selection, which is really quite
old, is investigation of members of the venire. Information
about their backgrounds, habits, Tikes and dislikes, offers
clues to their attitudes toward the case in progress. The
new twist added by social scientists is the deyelopment of
systematic "community networks," where people who "know
people who know people who know people" serve as informants
providing information about prospective jurors.

In addition to psychological, paralinguistic, and kinesic
observations, other techniques have, in one case or another,
crept into the selection process. These include handwriting
analysis and even astrological prediction. The value of any
of these supplementary methods is questionable. . . . Even
attempts to measure attitudes through unobtrusive nonverbal
techniques seem to indicate that people can and do conceal
their att1tudes nonverbaily as well as they do verbally.

- Regard]ess of the status of any of the supplementary tech-
niques, there are some empirically verified techniques being
used, notably demographic analysis. These do enable the
prediction to some degree of people's attitudes toward
specific trial-related issues as well as attitudes toward
aspects of the criminal justice system. In addition to
studies conducted.for the purpose of jury selection in
particular trials, many studies show a relation between
demographic characteristics and attitudes.

'\ 0. 26



255

& _ . _
This still leaves a major gap unabridged, however, being
satisfied with predicting jurors' attitudes means that
one is assuming that attitudes determine behavior. ~he ,
assumption of attitude-behavior consistency is, however, -
a questionable one. Thus, we have yet to consider the
final 1ink: Do the attitudes predicted by the demographic
and persona]jty measures in turn predict juror decision’
making? !5 - &

A similar skepticism was voiced by Martin Kaplan and Cynthia Schersching

who wrote in 1980: "First we don't _always know the questions to ask

because specific biases that may be detrimental (or favorable) to a
particular defendant are unknown; second, we can't always be Sure that

the prospective juror is answering the questions factually or honestly .
as jurors may not always be aware of their biases or deliberately hide

- them; there are limitations to the number of dismissals of jurors;

finally there is a more general bias of 1en1ency/str1ngency which may .
go undetected, while we are looking for more specific responses to the S
case-or issue."16 . ‘ e

Nevertheless, scientific jury selection has been;trﬁeﬂtin'severale
well known political trials and the side using it -has not usually lost
Perhaps the most famous incident was that of the Harr1sbuY9 trial.
was reported in great detail in Psychology Today in 1973. A group of
social scientists helped defense attorneys select the Jjurors in the
trial of the Harrisburg Seven. Their methods included a phone survey
and in-depth interviews of 252 people who were representative of potential
jury members. On the basis of these nterviews the social scientists
decided that the ideal juror was a fémale Democrat with no religious . k
preference and a white co lar job or a skilled blue collar job. Further e
they concluded that a good defense juror would sympathize with some
elements of the defendants' views regarding the Vietnam war, at least
tolerate the rights of citizens to resist government policies rnonviolently,
and give signs that he or she would presume the defendantseig be innocent
until proved guilty. Of course, they were not able to Seat only those
jurors who.fit that prof11e, but within their options, they chose the
closest to it. The jury turned out to be'hung, 10-2 for acqu1tta1
Jurors were interviewed and a detailed description of the jury deliberation
was formulated. The~social scientists thought their work had been helpful
and drafted recommendations for future defense teams. Those recommendations
included:

1. Attitudes toward the defendants and their alleged crimes.
will often relate to demograph1c and personality variables,
but” patterns found in one-area’ may not resemble patterns

. found in another.

2. Prospective jurors should be rated on both key background
characteristics and key attitudes. If the two scores are
not consistent, an effort should be made to get additional
information to resolve the inconsistency.



3. Lawyers should identify jurors who conceive of their
task as deciding whether the prosecution has presented
sufficient evidence, rather than as deciding whether
the defendants are guilty or innocent.
4, We recommend that defense teams rank each juror systemat1ca11y
Lt on a dominance scale and use these ratings to guide the
v use of peremptory challenges.
5. By neglecting the nonverbal behavior of prospective

probable subgroups within the jury and bias. We

//i:) jurors, we missed opportunities to detect attitudes,

should have noted these factors systematically.

6. Defense lawyers usua]]y know what testimony will ar1se
during a trial and they must try to anticipate juror's
reactions.

7. To increase the chapces for a fair jury, Federa] trial

* rules should be revised to give both defense and prose-
cution the right to extended questioning.!8

Subsequently, other attorneys began to employ the same methods.
Courses in survey research as it applies to various kinds of trials
have become standard fare at bar association conferences and in courses
for continuing legal education credits. I was recently given a handbook
used for such a course spo?sored by the litigation section of the
Wisconsin Bar Association. This course was taught by Ph1111p Corboy
who had himself commissioned the preparation of a detailed jury profile.
The survey cost him $21,000 and involved interviews with 713 persons
representing a cross-section of Cook County voters eligible for jury
service. The case was a personal injury automobile case. The jury
profile was prepared by Hans Zeisel, perhaps the nation's foremost jury
expert. Corboy was quoted in the National Law Journal as stating that
while he did not rely totally on the study, he may use.the technique
again. The article noted:

‘ ﬁ%“@aid he dismissed one juror solely because the man
wore a toupee. 'It's a personal idiosyncracy with me,'
he said. 'I don't want a man on my jury who is so vain
as to wear a tcupee.’

Mr. Corboy said the primary thing the study told him was
how he could use his 12 peremptory challenges in the

case 'and that I wanted an all-woman jury.'

'I ignored the survey in the case of Mr. Magrini, however.
It said he was a '4' I looked upon him as a warm-blooded
‘Mediterranean, an Italian, someone who had a zest for life,
who had lived and appreciated life.'

< &8 )

-'Apparent]y [ was right. He was the one who said he would
“offer $8 miliion and if the case had not been settled
would not have gone below $5 million.'



'Picking a jury is part art, part science and part |

intuition--qut feeling. My gut feeling was that Mr, ‘
. Magrini would be an excellent juror. On the other .

hand, based in part on ‘the survey, I moved to,d1sm15520

one juror even though he had four teenage daughters .

Corboy is now teaching courses on how these survey techniques work.
[ asked several attorneys who had taken his course what they thought of
it. Most thought it would require a potentially large verdict to justify
the expense, but all thought the information would be useful.

I do not think that we know yet how helpful these methods are. Saks
and Hastie point out that most of the trials where they have been used
.were conspiracy trials and that in comparab]e trials, whether the defensg
used scientific jury selection or not, the jury usually did not convict.
They note that interviews with the Harrisburg jurors revealed that many
thought the government had such a weak case, they wouldn't have brought
it to trial if they had not thought they could win because of popular
opinion against the Berrigans in a conservative town like Harrisburg.
Saks and Hastie conclude that evidence or lack of it may be the most
important element in winning or losing cases and that "despite the
apparently widely held assumption that the kind of person making a dec1s1on
affects the decision made, the evidence consistently indicates Ehat a jury's
composition is a relatively minor determinant of the verdict."2¢ Part of
this they explain by the conclusion of small group researchers that indi-
vidual differences account for little of the variation in group performances.
They go further, however, and say that a greater proportion of the variance
in jury verdicts is explained or at least strongly implied by studies that
have measured manipulated differences in trial evidence along with variations
in decision makers. I do not 1ntend to summarize that research; I will simply
repeat their conclusion: \
The studies are unanimous in showing that evidence is a . .
substantially more potent determinant of jurors' verdicts
than the. individual characteristics of jurors. Indeed the
power of evidence is so well recognized by jury researchers
that when studying processes .other than evidence, they must
calibrate the evidence to be moderate so that it involves some
variance to be influenced by the variables under study. Mani-
pulating the evidence powerfully influences the verdict the
group renders. This finding also is consistent with fﬂndings
from elsewhere in psychological research. ' However, 1mportant
personality and attitudes may be in determining overt behavior,
. they generally, gre not as important as stimulus features of
the situation.?

Rita Simon also states that the facts so far:do not substantiate
the legal lore about jury selection. She writes:

The evidence as manﬁ#ested by empirical studies shows that
there is some relationship between verdicts and the jurors'
personal and social characteristics, and the relationship

<
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is in the expected direction; but the relationship

is not strong. It is not nearly strong or consistent
enough to merit as much attention and effort as the
practice of cha11eng1ng and selecting jurors has
received from the bar.

-
e

Simon is even more emphatic when she concludes, "We rejterate 4
that attorneys may be spending time and money elaborating on a process
that has only s]%ght empirical support and that Tan provide little
practical help."

I found the most persuasive explanation for the lack of a strong
correlation between juror characteristics and their verdicts to be that
given by Saks and Hastie and substantiated by the Harrisburg social
scientists. That is, jurors take their job very seriously. The
special situation that is the jury deliberation transcends the elements
that may usually determine a decision. Real Jjurors are more than real
people. Saks and Hastie write: :

Our educated speculation is that this may well be due to
1 the special social situation created by the court. Through
learning outside the court and by the court's atmosphere,
the judge's charges and the rules of the game, jurors adopt
a role of "fairness" and "“objectivity" which may be as
extreme as they ever had or will have in their Tives. - That
jurors are selected who do not have ongoing relationships
w1th the parties or interests at stake in the case further
/‘enhances the success of the "objective factfinders" role.
/" Commonsense assumptions that the personal politics and
4/ prejudice which characterize much of human 1ife invade the
' jury box ignore the special situational characteristics gf
the court and the human relationships constructed there. {J

Communication Strategies and research needs: Can we recomnend anything?

On the basis of what I have learned, I do not think we are very
confident in the importance of jury composition. The strategy is still
to select the most favorable juries for our side, but I do not believe
we know how to do this. The problem with the studies is that not enough
of them have been of real jurors in real situations. This of course is
not a new observation. Mast researchers have regretted that they have
been forced to use college students in their studies. Gerald Miller and
his colleagues pointed ou% the problems presented by this fact in a recent
Communication Monographs. Even in the so-called scientific selection of
jurors, where peopie are surveyed who have the same demographic mix as
the potential> jurors, these people are not surveyed in the act of being s
real jurors. If, indeed, the fact of their being in a very special
social situation makes a difference, that element must be included in
the 'studies, and I do not know how that is done. Until it is, however,
it appears that all that can be recommended is for advocates to use both
their intuition and all the avallable information to select jurors and
then concentrate on the evidence in their case. That seems to be the
most ‘important element in winning or losing verdicts. As a student and
teacher of argumentation, I am pleased to learn that the we1ght/9f the
evidence and the clear presentation of that evidence may be more important
than Jjury membersh1p I certainly hope that is the case.
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AUDIENCE ANALYSIS: DO PUBLIC SPEAKING PRINCIPLES APPLY?

second function of jury selection--the analysis of the¢ people who will
actually be on the jury. Some of the:pages and pages of materijal on
audience _analysis should apply. Every public speaking text has some-
thing to say about it. I randomly selected two or three‘from'my shelves
last week. The first was Bert Bradley's Speech Communication: The
Credibility of Ideas.- Bradley writes: .

. Perhaps the public speaking teacher can be moreg;;lpfu] in the

Audience analysis is the identification of those character-
istics of the listeners--including their needs, wants,
beliefs, attitudes, experiences, knowledge and values--
that influence the gay they will probably respond to the
speaker's message.2

He later adds "the purpose of audience analysis is to facilitate audience
adaptation--the tailoring of the speaker's preparation and presentation
of the message to the particular listeners. A thorough and accurate
audience analysis provides the basis for succegg in creating an aura of
credibility through adapting to the audience."¢”

—_— , ;
«

I will discuss credibility later in discussing the third function of
jury selection. It is important to note, however, that if indeed evidence
s the most important element or at least,-a very important element in
Jury decision making, it is important that the evidence be made clear to
the particular audience and that the important parts of the evidence be
emphasized in a way that will make them effective. Understanding audience
characteristics should help decide how best to present the evidence in a
case. Ernest and Nancy Bormann'call the audience centered speaker "their
knight in shining armor." I think their description of him might well
apply sto the legal advocate. They write: -

The audience-centered speaker understands that informatijon
has to be adapted to the Tistener and that the techniques
discussed throughout this book are tools to use in adapting
ideas to people. He knows about hypothetical examples and
how he can use them to arouse the listener's interests. He
knows what the selection of names for people and things means
in terms of suggestions and he chooses his words carefully with
the ‘audience in mind. He knows about dialect's relation to
classes of society, geography, race and ethnic backgrounds, and
he understands how his own dialect and his own use of standard
grammar will affect the people in his audience. He understands
the importance of public dramas in which the membars of his
audience are most 1likely to participate; he thinks about their
probably heroes and vilTiams and adapts his remarks to all these
things. He conéiders every element of his speech in terms of
the peoplé who will be hearing it and the occasion when they

"~ will be hearing it. In the parlance of advertising, the
audience-centered speaker tganks always in terms of what
it (the audience) will buy.

Q , 268 . ' //




260

out as much about the audiences as they can in order that they might
adapt their ideas to those audiences. We have told our classes that
they must adjust those’ ideas to the educational and intellectual Tevel
of their listeners, that.they must use examples which their listeners
will understand, create analogies and hypotheticals which: frelate the
unfamiliar to the known. The text I am currently using suggests a.
demographic analysis of the audiencéywhich is very similar to those
used by market researchers. The authbr proposes several gquestions
which -may he]p in adapting the "faGts4 to the aud1encea They are:

Speech teachers h%}e\jo]d students for years that they shou]d find

What is the age of the 11steners?
What is the sex of the listeners?
What is the educational level of the listeners? -
What is the political philosophy or ideology of the listeners?
What is the ethnicity of the listeners?
How homogeneous are the Tisteners?
What are.the cultural interests of the 11steners7
- What 1is ‘the economic status of the Tisteners?
What is the religious affiliation of the ‘hearers?
Is there a common group interest? ’
What are the occupations of the listeners? ..
What know]g?ge do 1isteners have about the topic to be
discussed? ' ' - '
The answers to some of these questions may suggest points which the
advocate needs to clarify. If he or she should discover that a member of the
jury has some legal education, for example,|but was allowed to remain
on the jury, he or she may have to.make a special point of being sure that the
Jaw is-clearly explained. Some attorney's attempt to do this during
voir dire; that will be discussed later. . Others may request special
instructions from the judge. S1mp]e 1og1c would seem to dictate, that
this characteristic in one or more jurors calls for special attention.

It may be 1mp0rtant to discover what the. prospective jurors know
or believe about the particular attorney. We know that credibility is
jnfluenced by what an audience member has heard about a speakef before
the speech. Gerry Spence in Gunning for Justice remarks that he has
discovered that many jurors believe that if a "hired gun" Brought
in from ou§s1de to trv a case, the defendant must be gu1]ty His

method of Handling this pre-trial bias is- to get the juror to admit

that the thought had.crossed his mind, and then ask him to promise to
give him, the attorney, a fair shake as well as his client. Sometimes
he does this individually, sometimes with the group as a whole and
sometimes refers to it again in his opening or closing statement. Mil-
waukee's best known criminal lawyer told me that he considers his
reputation to be such a negative factor that he would prefer to try
cases out of town. He has received so much Tocal publicity for the
clients he defends and for the methods he uses that he is convinced

many local jurors distrust him. He would rather deal with the problems
of. being. an out-of-town gunslinger than deal with his own local reputation.
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He does try 10Q§1 cases, however, and he is often the winner. He

considers it essential to find out what the juror knows about him

and what he or she thinks about him. He then may alter.the manner in which
he conducts the-trial. He thinks it‘gives him a special obligation to
appear comp]ete1y fair, honest and trustworthy.

Many times in a civil suit the jury's task is to award damages.
- Every attorney. to whom I spoke thought it was important to know the
economic background of a jury in these cases. T was told about a
suit where a man was killed while flying his private plane through
bad weather. The plaintiff's lawyer is sure that he can prove that
the designer and manufacturer did not test the defrosting system
adequate]y He thinks the more serious probiem will be to convince
the jury to award a significant amount of damages. His argument will
be that if the man had 1ived, he would have earned a great deal of
money; that eventually he wou1d have left a large estate to his' :
children; and that damages should compensate those ‘children for the loss
~of that estate. The children did receive a substantial insurance
settlement, showever, and the attorney wonders what the attitude of
the jurors will be toward a 1arge additional award. The children are
now wealthier than the average juror. I do not know the best approach
to this problem, but it makes sense to me that how rich or poor the
jurors are might make a difference in determining the best approach.
What seems 1ike a large amount of money to a work1ng ?ass college
student may not seem like much to a suburban housewife’ My colleagues
at the university think they. would be without fTnancial problems if
they earned 'sixty thousand dollars a year. My husband's colleagues
who make several times that amount consider themselves in a financial
pind most of the time. C011ege students at the University of Wisconsin- °
Milwaukee have a different view.of money than those at Marquette University. ; -
My daughter is a Dartmouth debater. . She has a far different idea of.a
pare-bones debate budget than I do. " What two minor children should be -
awarded for the death of their father could be determined by what the
jury thinks about money as well as their ideas about inherited wealth.

The educational and intellectual level of the audience may suggest
how evidence should be presented. In the experiment with the "Shadow
Jury" which I shall discuss later, it was discovered that jurors had
difficulty in understanding the evidence in a comp11cated anti-trust
suit. Social scientists interviewing members of that jury thought that
attorneys for both sides failed to realize that the jurors were not
experts. They speculated that the attorneys had talked with the expert
witnesses so often, and had discussed their tes;&fgyy with each other so -
much, that it all seemed very simple to them. I fergot that it was
all new to the :jury members and that the educational Tevel of those Jurors
rwas far below that of the expert witpesses. Every teacher recognizes the
problem. we have been teaching the same stuff for years; it is s1mp1e to us.
So, why can’t the dumb kinds, 1earn7

Remembering where the jury members live may be important. Alan

Morrill believes that small town juries and big city jurigg are very
different and that a lawyer must realize that difference. Last summer\\\\\
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[ overheard a conversation in a bar in Mercer,-Wisconsin which
illustrated that point. Mercer is a small, unincorporated town with
Just a few stores and businesses and a very high unemployment rate,
Most of the people are quite poor. Several of the local citizens
were discussing a woman who had been injured in a‘faTl in front.of
the local bank. Theéy were convinced that the bank was at fault in

_the way the stepz and ramp were constructed, but they agreed that

the woman was right in not suing. The banker was a.nice man and the
injuree did not want to stir up bad fee11ngs The banker was also a
powerful citizen. Someone brought up another example of what sounded
like a clear case of malpractice by the local doctor. This time the
patient was 1in the bar and she said she didn't want to ‘sue because she
had to live in the town and she didn't want people to think she was a

“trouble maker. My husband was amazed at the attitudes expressed. He

/

said that in Milwaukee peop]e will sue on any excuse, and that if a

- lawyer were to try a case in Mercer, he'd better understand what those -

people think about trouble makers.

In many civil suits the facts are agreed upon. ,Someone was hurt
because of something that happened. The question is whether anyone
was negligent and if so how much he should have to pay. Often these
cases appear to be the poor injured child or adult against a rich
company. Last year a big case in Milwaukee involved two badly burned
little girls from a family of illegal aliens against the Wisconsin Gas
Company. The family lived in.the basement of an old Mjlwaukee building.
They tried to connect a stove up to a gas line themselves, bypassing
the meter. They did it wrong; there was a huge gas-leak; and an explosion
which badly injured the children.: The family sued Wisconsin Gas. The
attorney argued that the gas company was negligent because there was not.
enough odor-causing chemical in the gas. He argued that since the
family ate spicy food and the father 'worked in a tannery where the odors
were strong, they could not identify weak odors and had no idea there
was a gas leak. The attorney for the gas company showed that the
chemical level=wasumore than double the legal requirement and argued that
the gas company had done nothing wrong. He claimed that it was clearly
the fault of the person who had made the jllegal connection. The jury
awarded the children over a million dollars. One juror said later that
it was obvious that the children needed the money, the f-mily had none
and that since the gag;company had money, they could afford to pay. I
do know that the attdrneys for the gas company were surprised at the
verdict. They had apparently thought that logic and law favored their
client, and ha?.underestimated the sympathy of the jury and their deter-
mination to dof something for the childrens 1 do not know if it was ~
possible.for the gas company to win this case, but, I believe that the
attorneys should have been able to more accurately evaluate their problem
with the) jury.

[ think that W. Lance Bennett and Martha Feldman have presented the
most convincing explanation of the importance of audience adaptation in
the courtroom. These social scientists have published their work in
communication jougza]s and have written a book, Reconstructing Reality
in the Courtroom. They believe they can demonstrate that in a criminal
trial at least, the struggle is between two storytellers. Each side tries
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to tell the most plausible story to account for the most facts. Which
‘ever one the jury believes wins the case. Attorneys must understand
what will make a story plausible to a particular jury. ! Bennett and
Feldman write that "even the construction of a coherent story may not
guarantee a just outcome if the teller and the audience do not share

the norms, experiences, and assumptions necessary to draw connections
among story elements. People who have different understandings about .35
society and its norms may disagree about the plausibility of a story
They go on to relate stories that "elicit different interpretations”
which they argue are among the most painful things to observe in a
courtroom. They say that their sample of trials included numerous

cases where key story elements would not hold the same meanings to
members of different subcultures. It seems obvious that in such -
cases, the attorney must try to find out what those might be through
audience analysis and then adapt: h1s presentation in order to make his
story clear and convincing.

In my argumentation class students often argue mock civil and
criminal cases. I have become aware of their story-telling techniques.
In a recent class, two students were arguing whether the term "delivery"
in a law prohibiting the sale and.delivery of alcoholic beverages to
minors was intended to apply to the “g1v1ng" of beey to underage girls
by young men who were of 1@ga1 dr1nk1ng age. Severairyoung men in the
story had been arrested for giving their girl friends liquor at a picnic.
After the students had argued the case, the remainder of the class acted
*as the jury. It was very 1nterest1ng to see which-arguments convinced
. which students. To some it was very plausible that the "cops! were
intent on harassing students. It had never been mentioned by either
advocate that the young men were studehts, but several assumed they were.
Some assumed the picnic was a .drunken_braw] which was rowdy and dangerous;
others that it was a civilized, small picnic. Neither description was
given by anyone; each student seemed to be remembering some,party he had
attended. Each student advocate agreed that he should have given more .
details of the situation and tried to convince the jury that his version
of the picnic and the behavior of all the actors was the most reasonable one.
After several incidents similar to this, it seems very clear to me that in
many situations, knowing details about the jury would he]p make whatever .
version one wanted to sell more convincing.

It seems obvious that an attorney should attempt to make his or her arguments

as persuasive and as understandable as possible and that it is in the.
interests of his or her client to adapt those arguments to his or -her audi-
ence in the best way he or she can. The common-sense approach would be to give
attorneys a good public speaking test with a chapter on audience analysis and
help them figure out which questions they could ask in a particular case which
might help them make the clearest, most effective presentation. I would
make two further suggest1ons Both have been tried. The first is to pick

"rehearsal” jury. That is find as many people Tike those on the jury as
poss1b1e, and practice presenting parts or all of the case to them.
Most attorneys sound out friends and spouses and co]]eagues, but these
peop]e may be far removed from the actual people in the jury. Certain
pieces of complicated evidence which seem to cause problems of retention

’
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or COmprehension could then be revised or simplified. Realizing that real
jurors do not.act Tike simulated jurors when they get into the box, it
may still be possible to find out reactions which might be helpful.

!

The second suggest1on is more comp11cated and more formal. ‘That
is the "Shadow Jury." :

N Audience Ana]ysis During the Tria]‘ The Shadow Jury

We tell our students that they -must ana]yze the audience as they
speak and after they finish as well as in preparat1on of a speech. An
attorney may not get much helpful feedback from a jury. There is a new
technique, however, which has been -used to get continuing feedback. That
is the use of a shadow jury. In such a case, the information gathered
in the selection of the real jury, is used to select a shadow Jjury which
will sit through the trial and provide some reaction/to the attorneys. 36
Such a situation was described in the American Bar Assoc1at1on Journal.

This tactic was conceived by the counsel for IBM in the antitrust
suit brought against that company by California mputer Products of
Anaheim. Its use has been called "one of the mg t s1gn1f1can§ innovations
in the application of the behavioral sciences tp litigation." / , The "idea
was that by recruiting a jury that would m1rrgfpthe demograph1c and
psychological traits of the actual jurors and’by carefully 11sten1ng to
_their reactions to the trial, it might be poss1b1e to evaluate the!
extent to which jurors were understanding the complex, technical matters
being presented. They particularly hoped, since they were on the defense,
that by knowing how a jury was reacting to the plaintiff's case, they
would know better how to present their own. The plan was that every
even1ng one of the consultants would talk with each member of the shadow
jury, analyze their reactions, and then advise the attorney what those
reactions were and what\they m1ght do about it.

-t

Unfortunately, we do not know if it worked because Judge Ray McNichols
j directed a verdict for IBM without the presentation of the defendant's
case. It does seem to offer a way to use the information gained from
jury selection to improve the advocate's presentation, especially in
cases where there is complicated material. Teachers know that by
. constantly asking students questions about their understanding, they
\ are able to improve their own presentation. I see no reason why that
} - principle would not also apply to lawyers. .Of course these shadow jurors
know they are not really making the dec1s1on, so some reactions may be
different. However, the system may have some very practical benefits,
part1cu1ar1y in long, complicated trials.

I have argued that an attorney should use the same principles of
audience analysis as any good public speaker, that an analysis of his or her
audience will help him or her make evidence and arguments more clear and
more persuasive. I have suggested that prior to trial the advocate might
use people similar to-those in the jury to test his arguments and refine
his or her presentation. Finally, I have proposed that a shadow >jury be used
in some selected cases to provide feedback during the trial.
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PERSUASION DURING THE JURY SELECTION

The most 1mportant part of the jury se]ectlon process may not be
the actual selection itself, but the 1mpress1on that the advocate
makes on the jurors. In legal terms this is often referred t
the "didactic" purpose of voir dire, and it has no constituti na1
status. As Bermant and Shaperd wri- write, "Parties have a constitutional
right to an impartial jury, and the law holds that the exercise of
peremptory challenges is important in securing that right.. But there
is no r1gh5 to or legal recognition of the examination's didactic
function." That may be true, but since the jury will usua]]y first
be introduced to the attorneys during -this process, that jury will
get some impression of them during voir dire. Wolfstone sums it up
this way:

The voir dire is the first event, and this is the time

when the first impression is made, - The voir dire, of

course,/cannot be a substitute for the opening statement,

but when the frial lawyer has completed the voir dire

exam1nat1on, the jurors have already developed their . e

f1rst impression beliefs, and if the examination was T

successful they should f1rm1y believe that counsel -is an

honest, sincere man who is frank and candid and ta]ks

straight from the shoulder.39 =

Blunk and Sales are even more specific. They exp1a1n that wh11e

questioning to reveal prejudices-is supposed to simply find evidence
of such prejudices, another technique has developed aroind it. They
call this the indoctrinational strategy and say that *it may be the
most energetic and Jud1c1a11% deprecated use of the opportunities
available during voir dire." Accord1ng to these authors the
objectives of this strategy Tisted in order of importance to its
advocates are:

’

o

(1) to ingratiate the attorney to the veniremen

(2) to make the veniremen aware of and to test their
reactions to, certain aspects of the case.

(3} through the use of hypothetical questions, ‘to
analyze potent1a1 areas of veniremen prejudice
which may arise during the trial.- Indoctrination
has been described as the process in which "the
question itself is designed to have~an influence
on the juror and‘his answér thereto 13 only
incidental or of 1ittle significance.

Trial 1awyers have probably always realized that the voir dire
examination is their first opportunity to influence the jury and Tegal
textbooks reflect that fact. One jury selection manual 1lists twelve
purposes of voir dire. They are:
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to move the jury as a group

to discover prejudice :

to eliminate exireme p031t]0n5

to discover "friendly" jurors

to exercise "educated" peremptories

to cause jurors to face their own prejudices
to teach jurors important facts in the case

to expose jurors to damaging facts in the case
to teach jurors the law of the case

to develop percsnal relationships between lawyer and juror
to expose opposing counsii

to prepare for summation
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More than ha]f of those purposes have nothing to do with thp actual
selection of jurors. F. Lee Bailey and Henry Rothblatt are even more
clear in their recommendations:

the voir dire examination of prospective jurors offers
you an opportunity to select fair, impartial Jurors

; wWith enough 1nte111gence to appreciate your defense.
4s you interrogate the jurors you meet them personally
for the first time. You-are given a chance to start
selling them your defense. Your questions shou
educate each prospective juror as to the 1egaT'pr1nc1p1es
of your defense. This will enable them to understand the
legalistice jargon of the court's charge. The answers to
your questions may be effectively used in your summation.
You argue that each answer is in reality a promise.

Impress the jurors with your sincerity and fairness.
Project yourself into the mind of each of them. Would
you react favorably to a person who did not demonstrate
complete fairness? If you, as defense counsel, do not
appear sincere and fair from the very start a jury may
never trust you. Address the jurors during voir dire as
though you have confidence in their ability to decide the
case fairly on the basis of all the evidence presented
while giving the defendant the benefit of all the pre-
sumptions to which he is entitled. Do not, however,

make the mistake of dcing this through excessive flattery or
cajolery. The most effective and subtle form of flattery
is to express genuine interest in each juror and 19 his
occupation and particular interests or abilities.

James Jeans in Tria) Advocacy writes that since voir dire is an intro-
duct1on between the lawyer and the future faci finder, it is a time for
some "social preening."#% Most legai. textbooks mention ingratiation and
indoctrination as 1mportant functions of the voir dire. One attorney
said he wanted the jury to understand their power. That is, he asked-
them if they realized that they could ask questions if they failed to
understarnd what was going on and-that they could refuse to deliberate
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until they understood the judges instructions. Then, he made them promise
that they would not decide the case until they were sure that they did
understand all the facts and the applicable Taw.

Many izention the importance of establishing trust. Gerry Spence
told of selecting a jury in a case where a law entorcement offjcer was
accused of cald-bloodedly killing another officer. Y= thought that the
jury believed his client was guilty, but he did think e had established
a rappor: with them. He wrote:

The jury trusted me, I thought. The > open, willing

to discuss their feelings; we were tui.ing as if we were

a greup of friends, now, unashamed of our frankness in

this public place about private things, but trust creates
the responsibility to be trustworthy, and should I betray
them after they had trusted, they would mob me in hoVrib]e
~unison, me and Cantrell. I had not practiced Taw very long
before I had learned the first truth of a courtroom--never
lie to 2 jury. They are by far brighter with thkeir twelve
Tives than I with my one 1ifetime's experiences. There is
& compcsite wisdom in a jury that can be trusted if Tawyers
couid only learn to tell the truth.

. Perhaps my acceptance of people prejudiced against
my client, my being open with them and, consequently, them
with me, had provided Cantrell with the presumption of
1nnocence after all. There can be nZ more important func-
tion of voir dire in-a free society.

How does communication theory and research apply?

I have found 1ittle written by communication scholars about the
persuasive function of voir dire. 1In 1977, Richard Blunk who was then
& law student at the University of Texas Law School and Bruce Dennis
Sales who is a member of the psychology and law faculties at the
University of Nebraska studied the results of the Yale Communication
and Attitude Change Program and applied some of those findings to the
process of persuasion during voir dire. They arrived at five proposi-
tions for such persuasion. Those propositions were: \

1. Counsel may increase his persuasive impact on the
veniremen by developing a perception of relevant

~similarities with them.

2. To the extent that counsel is able to develcp per- ..
ceived expertise in the eyes of the veniremen (specifi-
cally through a demeanor of confidence, efficiency, and
moderate display of knowledge)} his persuasive impact
will be enhanced; however, emphasis on recondite points
of law or a pedant1c display of legal expertise may
alienate the veniremen by a loss of perceived similarity.

.,
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being objective and unbiased, the veniremen
should be more receptive tc his persuasion. i
Therefore, counsel must be cautious in any
persuasive attempt during the voir dire since
juror awareness of such an intent could damage
his valence; arguments should be couched in terms
of "clear evidence will show that. . ." or "The
prosecution must prove beyond a reasonable doubt.
Evidence that falls short of that dictates that
the defendant must be acquitted. . ." The Con-
stitution of the United States and our American
system of justice demands this result.
4, Since such abstract values as justice and
equality before the law are positively balanced
"by the majority of the American public, linking
these propositions to rules such as the presump-
tion of innocence and proof beyonc —-sasonable
doubt should minimize the impact of potentially
damaging aspects of the case.
To the extent that counsel mav present specific
aspects of the case to the veiniremen including
facts about the defendant and judicially accept- ;
able defenses, the anchoring and the committing \“)
approaches to immunization against persuas1on46
_should serve as helpful voir dire technigues.

3. To the extent that they view the attorney as k

(@3]

Tt has been thirty years since ‘those Yale studies. Can we add
anything more to this information? [ believe that our additional
research would substantiate the importance of the jurors' making a
public commitment to give the defendant a fair trial, listen carefully
to the evidence, and any other such principles. Further, I believe that
it makes sense and is consistent with what we know to "innoculate" thre
jury by forecasting both perceived weaknesses in OH§'S case and strong
arguments that may be presented byfthe opposition. In addition it
would seem that what we have Tearmed about source credibility is
applicable to this situation.

"
()

Much of the credibility research has attempted to discover the
dimensions of source credibility. Many dimensions have been examined,
and the same ones do not always appear. I suspect that is because in
each -tudy a different "role" is involved. Probably the dimensions
which constitute credibility are -at least slightly different in a
teacher, a spouse or a president. Certainly the jurors' expectations -
might suggest that some dimensions of credibility would be more important
in a trial situation than others. Competence has usually appeared to
be an important part of credib111ty and it makes sense that it would
help the advocate if the jury perceived him or her as competent. That is one
reason why I doubt the wisdom of accepting the first twelve jurors with a
"grand gesture." That strategy might make the Jjurors think that the .
attorney has great confidence in his or her case. On the other hand, I do not
believe that juries expect attorneys to act that way and might very well
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think that the advocate is rot prepared to do his or her job. I would suggest
that it is important that the advocate appear well prepared, on time, with

all witnesses and exhibits, well groomed and gives the appearance during

yoir dire that he or she has done his homework, knows someth1ng about the
prospective Jurors and is in control of the situation. “He or she should be
very aware that jurors are watching him even when he is just sitting at a )
table. As he or sae is trying to gauge the nonverbal reactions of the jurors,
they will be watching his or her facial expressions, gestures and general
demeanor.

A1l of the research of which I am aware substantiates the intuitive

feeling of attorneys that the jury must believe that the advocate is
trustworthy. While some of this impression is gained through non- verbal
impressions, it-seems that it is probably important that the advocate be
very careful to be accurate. when he or she predicts what will be said and
done in the trial. Public opinion polls have often 1nd1cated that Americans
don't really trust lawyers. They expect "dirty tricks. [ think that if
the lawyer says-something will happen and it doesn't happen; something will
-be proved and it is not, or the law will be exp1a1ned one way and it is
explained by the judge in a different way, the Jurors belief in the trust--
worthiness of the advocate will be damaged. That is why. it makes strategic
sense to bring out as soon as poss1b1e any weaknesses in your case, especially
if they are inevitable, so that the jury will not only be prepared, but will
not lose trust when those weaknesses appear.

Similarity has often been considered an element of source credibility,
and Blunk and Sales were worried about the possible.conflict between
similarity and competency. I think they exaggerated the prob]em While
. nobody likes a smart ass, I do not believe that most jurors would want
to be defended by someone similar to themselves. Even if they use
improper grammer, poor articulation and are disorganized, they would not
want their attorney to do the same. S1m11ar1ty may be more important
between the defendant and the juror, but I Believe that if the advocate
can appear to.be competent without "ta]k) g down" or being condescending,
the Jjury will accept any perceived lack”’ of similarity.

. . Many attorneys mention that they want the jurors to "like" them.

In a 1977 study on credibility in the courtroom, .1kab1léty turned out to be
the most significant-dimension of attorney credibility. This study

had the common flaw of involving college sophomores. Nevertheless, it
substantiated to.some degree what most lawyers think. A harder guestiorn

is how one becomes "1iked.” We know that attractiveness may be part of

jt, and it probahiv also includes niceness, politeness and perfiaps a

sense of humor. [t perhaps overlaps on trustworthiness and sincerity as
well. <

What about dynamism, sincerity and objectivity? I doubt if jurors
expect an advocate to be objective. Mills ahd Aronscn concluded in
1965 that if one has a bias and admits it, it may actually increase
credibility. 9 The perception of an honest bias toward ones client
should help an attorney. Some attorneys try to make it very obvious
that they 1ike their client, be11ev1ng that the Jury'° Tiking of them
278
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"may transfer to the defendant.

The attorney may not get to do much persuading during the voir

dire, but some of it seems inevitable.. It can either be-a plus or

a minus. It would appear that what we know about source credibility
can be used to reinforce what most successful attorneys already
intuitively believe about how to be persuasive whiie seicating a
jury. .

CONCLUSION, o

Jury selection consists of three parts. Those are the actual
selection of jury members, anhalysis of those members and the beginning
of the persuasion process. Lawyers, legal writers, social scientists N
and communication scholars have been interested in each of these phases {
and have written a great deal about them. The greatest amount of work
has been done on the effect of jury composition on the results of the
trial. To this point-that effect does not appear to be as significant

‘as most practicioners believe. Perhdps-that ‘is because research has

not been able to duplicate adequately enough the jury situation. I

have become convinced that more effort should be made to figure out

methods by which the evidence and instructions of the trial, the content
that is, can-be made more comprehensible and can be retained more effectively.
In addition, the use of surrogate and shadow juries before and during the
trial have potential~for-testing some communication hypothesis.

T !

I sti1ll believe that the jury's value is largely symbolic. But it
is an important symbol. Richard Abel wrote in Law.and Society Review
that, "Its significance, best seen in the sensational trials that attract
widespread attention, is_as a reminder than an essenEia] element in the
Tegitimacy of our legal system is direct democracy."-"' 7 beliave that
the research indicates that jurors take their jobs ver _eriously, weigh
the evidence carefully and try their best to be conscien*tious. That con-
vinces me that this._symbol is working the way it should.

e e
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COMMENTS ON- JURY SELECTION AND JURY BEHAVIOR PAPERS

\
s Rita J. Simon

The major themes that ou} speakers have addressed are the process of
juror selection and jury perfbrmance during the deliberation. I shall have
little to say about the first topic because both speakers are in basic |
agreement on the issue and I agree with both of them. Briefly, the composite
view is that wh11e trlal lawyers have made a great to do about the importance
of selecting the rlght jurys; we don't know very much about the relationship
between individual pre-dispositions and how a potential juror is likely to

e rerond to a particular trial. We have each reviewed the same data base,
some Of us have contributed to that base and we know that there are
associations between demographic characteriscics and verdict preferences. By
and large, higher socio-economic status persons are more defendant-prone in
civil actions and more prosecution-prone in criminal trials., Older persons
are also more prosecution-prone in criminal trials and defendant—-prone in
civil actions than younger ones. Prospective jurors of minority ethnic and/or
racial backgrounds are more sympathetic to the defendants-in criminal trials
and to plaintiffs in civil actions. But as the speakers have been careful to
emphasize, social scientists are dealing in probabilities, they are concerned
with groups and with rates and trends; not w1th how a given individual will
decide a specific case.

Related to the issue of how well social scientists can predict what a
given prospective juror will do, is the question of how important the issue
is. In other words, are background and demographic characteristics sharp
enough predictors of verdict choices? Here again, I agree with Professor
McGaffey who cites Saks and Hastie, and claims that the evidence jurors are
cxposed to is a substantially more potent determinant of jurors' verdicts than
individual characteristics. It was my experience in listening to hundreds of
experimental jury deliberations that the trial record, what the jurors heard
during the trial in the courtroom, was most important in determining verdlcts;
and that jurors with different demographic characteristics did not respond
very differently to ‘the evidence.

Let me shift now to some areas of jury behavior in which the speakers and
.I do not see eye té eye: .0One, the influence of pre~trial publicity. Taylor
and Wright cite the one study that reports the influence of pre-trial
publicity in prejudicing jurors verdict. In my review of all the published
empirical studies that had been conducted of pre-trial publicity, I concluded:

Experiments to-date (Feb. 1977) indicate that for the most part

. " juries are able and willing to put aside extraneous information
and base their decisions on the evidence. The results show that
when ordinary citizens become jurors, they assume a special role
in which they apply different standards of proof more vigorous
reasonlng, and greater detachment,
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Perhaps more importantly, recent experience in actual trial

situations compels the same conclusion, The facts are that,

despite substantial adverse publicity, Angela Davis, John

Connally and John Mitchell all were acquitted. These verdicts

may be the most reliable powerful data we have about jurors'

ability to withstand pre-trial publicity.

Related to this issue is the argument that/"the more a prospective juror
knew about a case, the more likely he/she is to prejudge the defendant guilty.
The results suggested that pre-—trial publicity may be especially harmful to
defendants." : .

’
4y

Here again there are contrary data. In a telephone survey of registered
voters conducted one week prior to an actual murder trial, 79 percent of the
respondents said they had heard or read about the case; and three-fourths of
them remembered details about the crime. When asked to describe their
feelings about the case 65 percent of those who remembered something about the
case said they favored the prosecution; of those who could not supply any
details, 41 percent favored the prosecution., Sixty-nine percent of those who
could supply details about the case and 65 percent of those who could not said
that if they had more information ~r evidence they might change their minds.
The respondents were then asked thr:¢ questions:

If you were called to serve on the jury in this case, do vow beliuve
you could hear the evidence, the testimony, the attorney's arguments
and the judge's instructions, with an open mind?

If you were accused of a crime such as this, would you be willing to
have your case tried by a jury in the same frame of mind as your own?

Po you believe the defendnnts could recelve a fair Lr1al in this
community? :

In response to the first question, 59 percent of both of those. who could
supply details and of those who could not, answered that they thought they
would be able to serve with an open mind. Fifty-five percent of those whose
supplied details and 65 percent of those who did not were willing to have
"their case tried by jurors in the same frame.of mind as their own. And,

67 pércent of those who remembered details and 76 percent of those wno d1d not
believed that the defendant could receive a fair trial in this co%munlty

Along these same lines, during the Watergate trials, John M*Lchell's
attorney submitted to the court the results of a private survey which showed
that 75 percent of a national sample who had heard- Sf the Watergate cover up
considered the defendants guilty. In the District of Columbia, 84 percent
thought them guilty; yet both John Mitchell and Maurice Stans were acquitted.

On a related matter bearing on jury performance, Taylor and Wright cited
a study by Nagel in which he reported "that in criminal cases, jurors applied
a standard of guilt substantially lower than the reasonable doubt standard, of
law." Our speakers also referred to a study conducted at the Institute for
Study of the T:ial in Florida in which the results showed those areas where
the instructiois were most difficult to understand including ... the meaning
of legal terms such a' - ~renable about and its application. Here again,

E;BJ!;‘ - . Aol
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there is research cevidence.on the other side. About a dozen years ago, I
conducted a series of studies that investigated ways in which the burdens of
proof applicable in criminal and civil trials could be defined more precisely
and more objectiveély. One of those studies involved a national survey of _
trial court judges in which the judges were asked to translate the burdens of
proof in criminal and civil trials into statements of probability., . The judges
were also asked to guess how juries would translate the burdens of proof

into probability statements. We found that:

Judges believe that jurors understand what the burdens of proof are
intended to convey and that jurors apply the instructions as they

(the judges) would have them do.

A second study examined jurors directly. Using real jurors in a courtroom

setting, we asked, "What would the likelihood or probability have to.be. that.a...

defendant committed the act for you to decide that he is guilty." We compared
the jurors' responses to those reported by the trial court judges and found
little differences between them. Half or more of the jurors and the judges
translated "beyond a reasonable doubt" to mean an 8.6 or higher probability.
The model response for both groups of respondents was 10.0, the medians were
8.8 for judges and 8.6 for jurors, and the means were 8.9 and 7.9. A
different situation prevailed when judges and juries translated "by a
preponderance of the evidence." For the judges, the phrase means a little
more than half, or a 5.5 probability. But the jurors' means and medians
hovered around a 7.5 probability. For jurors, the difference between the
criminal standard of beyend a reasonable doubt and the civil one of by a
preponderance of the evidence is much less than it is for the judges. The
judges make a sharper distinction between the criminal and civil standards.

With these points about pre-trial publicity and rules of law I have
covered whatever areas of disagreement I have with Professors Taylor and
Wright, Their summary of the pros and cons of the six-person jury I think is
accurate and exhaustive. Their comments on the function of the deliberation
as the opportunity to confirm the validity of individual decisions are ones I
share.

For example, on the experimental juries with which I was connected, we
found that 67 percent of the jurors would have reached the same decision if
there had never been a deliberation. When Zeisel and Broeder interviewed
2,500 jurors who had sat on real cases in Chicago and New York they. found that
in instances where there was an dinitial majority (on the first ballot) either
for conviction or for acquittal, the jury in about ninec out of ten cases
desided in the direction of the initia® majority. Only with extreme
infrequency did the minority succeed in persuading the majority to change its
mind during the deliberation. ‘

On the matter of the jurors' abilities to understand instructions, the
doubts and fears of jury incompetence that Jerome Frank described almost 50
years ago has been echoed down to the present time. But as one sifts through
all of the empirical data on jurors' performance, there is little basis for
concern. Colesant and Sander, reported from their work in Michigan and
Wisconsin that:
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Jurors' dd} use evidence in a legally relevant fashion. In reaching

—a verdict they use the rules of law set out for them hy the judge.
Legally relevant criteria are those most important to jurors in
deciding responsibility. r

Sealy and Cornish, in describing their work with British jurors
:5ommented:

Contrary to common supposition, juries give real weight to an
instruction to disregard relevant previous record, record wrongly
admitted. :

Of my own wurk on the jury 1 noted that:
. The . jurors spend- most -of - their - time reviewing: the trial- record, -~

By the time they have finished deliberating they have usually’
consid»red every bit of testimony expert as well as lay, and

N every point offered in evidence. What emerged most consistently

\\\\ from listening to jury deliberations was the seriousness with

which the jurors do their job and the extent to which they are.
concerned that the verdict they reach be consistent with the
spirit of the law and with the fact of the case.

Jurors take their responsibility seriously; they check prejudices
at the door of the jury room and recognize their special role as
temporary members of the juriciary bound by rules of law and
procedures that are foreign to their .busines$ transactions or
informal converqatlons. Ordinary citizens are willing to accept
these legal trapplngs and to work within them.

In closing I would like to make two suggestions for further research on
the jury; one is substantive suggestion. I think we need to find out more
about how jufors behave in long trials. I am talking about the'six-month to
one--year . an i—trust or & conspiracy action in which jurors are likely to be
incarcerated), ‘Some specific research questions that I would like to have
answered are\jov well do jurors retain the information they are exposed to in
the courtroom; at mechanisms do they use for collecting and retaining the
information; what forms of social interaction develop among the jurors; how do
t- - feel about setrving on such juries; is expert testimony perceived ‘and

* 2d differently in long, complex trials than it is in the more typical
ol .r .criminal/ case.

suggestlor is & mothodological one. Many of us have talked for
a long time about "shadow Jury It would be worthwhile, I believe, for a
group of us who have long- been 1nterested in and done work on the jury to
wrlte a proposal in which we sought fund$ to carry out research in which the
"shadow jury" is used in a variety of criminal and civil trials.

)

Rita J. Simon is a Professor of Sociology at the University of Illinois.
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RESPONSE PAPER: JURY SELECTION AND JURY BEHAVIOR

-

Nancy Gossage McDermid

The jury serves to communicdte the spinit of the
judges Lo the minds of all the c&t&zené, and this spindt
.« o 45 the soundest pnepaaaixon gorn free institutions.
1t imbues a’f classes with a resp ct for the thing judged,
and with the notion of night. 1§ \these two elements be
rnemoved, the Love of 4independence becomes a mere
destructive passdon . . . . Thus, the fury, which 4is the
mosZL energelic means of making the people rule, L5 also
the most efficacious means of teaching it how to rule welf.

Alexis de. Tocquev1]] . Democracy in America (1835).

The purpcse of a fjury 45 Zo gudnd agéinét the
exencise of arbitrary power--to make avaifable the
comnonsense fudgement of the community as a hedge against
the overzealouws on mistaken prosecutorn and Ln pregerence 2o
the professional on perhaps overco it&oned on biased
response of a judge + . . . Commu participation in the
administration of the criminal faw,\moreover, is not only
consistent with our democratic hvu,tage but is alsro
endtical to public confdidence in tie fairness of the
endminal justice system.

[ . Taylor v. louisiana, 919 U.S. 522.(1975).

)

THis jury system--although hailed by Tocqueville as the "soundest
preparation for free institutions” and described by the Supreme Court as
the "guardian against the exercise of arbitrary power"--is under attack.
Ruth McGaffey approp:1ate1y reminded us of the skeptical questmnc
raised by some of the jury researchers themselves: "Does jury selection

really matter? Is there any evidence that havhng or not having any
particular person on a particular jury affects|the particular verdict in
any way?" Robert Feldhake alluded to a deeper|cynicism which questions
the very existence of the jury when he spoke o% a credo held by some
"that justice would not be sacrificed in the absence-of a jury." '
However, those of us at this conference haveanéthercredo; We are among
those who believe that the process and the resupts of jury selection are
important. ‘

This conference has a particular s1gn1f1cance for me because even

though we may be dedicated to the jury system, qthers are not. The

perce1ved cost and delay and inefficiency associated with Jury trials
have given impetus to attacks -on almost every aspect of the jury. The
jury system is quite vulnerable to these assaults because the United
States Constitution does not guarantee or require any of the specific
eTements of a jury trial which are discusséd in these three papers--size
of jury, nature of verdicts, process for challenges, extent of voir dire.

.. 987
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I accepted the invitation to participate in this conference ‘with a very
clear agenda: -1 wanted to urge all of us--lawyers and communication
strateg1sts~-to produce more and better research on the Jury because
that research is needed to help protect and strengthen the jury system
against curreht and recurring attacks. :

279

r’oth McGaffey and Tay1or/wr1ght have given us excellent summaries
of tie latest scientific techniques used for jury selection. Their
repurtsion various trials show that an attorney with a big enough wallet
can get*gll of the indices on prospective jurors: bumper stickers,
handwr1t1ng, dress style, religion, non-verbal cues, vocal patterns,
dogmat1sm scales, and more. Feldhake refers to these scientific )
technidques, as "intensive, detdiled studies of the panel." He complains
that whiat is missing is a "systematic approach"--that there is now such
con51derab1e research that the trial attorney is often confused because
there i5 no way to "order" the’morass of verbal and nonverbal responses,
persona£1ty characteristics, and soc1o economic data. Sociologist Jay
Schulmah offers one way of “)rdering Schulman maintains that
scientific, detailed ury research techn1ques are not all the same:
some jury analyses ut:i‘ze the clinical nm=thod; others utilize a
demographie model:
i In the cI” T'fxl se]ect1on model, an attorney customar11y
. retains 2 fziensic psychiatrist to provide expert advice
i during jury selection. This advice is based on the
expert's pratrial preparation of profiles of jurors who
: . will he "qood" or "bad" for.the defense, and on careful
g persoiality and attitude rat1ngs of prospective jurors
against these models dur1ng voir dire.

In the demog raphic modeJ, the Juror profiles are based
on a survey of current- attitudes in the judicial

district in which the trial will be held. In addition,
behavioral ratings are made in the courtroom during

voir dire by a variety of people, not by one professional
psych1atr1st or psychologist. Typically, the ratings are
made by the defendant, defense counsel, social scientists,
legal workers, and re]at1Ves ‘of defendants.

See Jay Schulman, "A.Systematic Approach to
Successful. Jury Selection," Guild Notes
(November, 1973), pp. 14 15. '

One way of systematizing some of the p]ethora of work on jury
selection would be an attempt to re-examine those trials which have
used these two midels, to ask whether there was any difference in the
de11berat‘Ve process, the exclusion and selection of particuiar jurors,
the nature of the trial, the outcome, the jury feedback when the

clinical method is used (Angela Davis, Pentagon Papers) and when the
demographic method is used 58err1gan Brothers, Camden 28, Gainesville

Eight).
n Jury Selection in Criminal Trials, Ann Fagan Ginger suggests

that the asic difference between Schulman’s clinical selection mode
and his demographic selection model "is in the sources used to construct




‘the 1ist of characteristics that comprise the 'good' and 'bad' jurors
from the defense viewpoint. In the clinical selection model, the
psychologist or psychiatrist constructs juror profiles from previous
studies of large numbers’ of people made by psychologists and sociologists
_over long periods of time and for many purposes (usually not connected
with jury selection)." PR

o~

-See Ann Ginger, Jury Selection in Criminal Trials
(T1buron, Calif.: Law Press, 1980}, §§11 9-11.30.

s

Is one.-of these "sc1ent1f1c ge]ect1on" m0de1s to be preferred? Can
.we obtain 1n(prmat1on on jury selection in "ordinary" criminal cases and
in civil cases® Is the strategy used in jury selection in these "show
case p011t1éa1 trials” app11cab1e on]y to other "show case political
trials"? .
Perhaps the work on jury selection ;Buld become more exc1t1ng to
- communication scholars and more valuable to the Jegal practitioners if
Feldhake's views on the importance of jury selectioh were accepted. .
Feldhake strongly urges attorneys to consider "the poss1b1e makeup of
a jury . . . even in-the /infancy of 11t1gat1on“--when each file is first
opened. The jury selection process--or the contemplation of that
process--wou]d then be an integral, functional part of every case--civil,,
criminal,’ show case, fender-bender--whether there is eventually a- p1ea,‘
a negotiated settlement, or a féur month trial. The scientific
investigation of the potential jury panel can give all of the parties
involved valuable 1nf0rmat1on, argues Feldhake, in all stages of tr1a1
- preparation. .
However, bo/h McGaffey and Feldhake urge commun1cat1on scholars not
*  to devote all their research energies to these "scientific methods"
of profiling and picking jurors. They remind s that the vast majority-
of attorneys do not use the clinical or the demograph1c or any other
. “scientific techniqgue." Mdst of McGaffey's lawyer friends and informants
~-in-Mi-lwaukee -and-most-of-Feldhake's-bar—-association-colleagues and
acqua1ntances attest to/using "exper1ence" or the "seat of their pants"
as the primary and preferred method of jury divination. Too-little
destriptive research' and. too few case studies-have been done on the
so-called "non-scientific method" of jury selection, neferred to by
some "as "the fix of Bhe glittering_eye." Theodore Koskoff, an
. experienced civil 4n crimipal trial lawyer, in a speech before the
. American Trial Lawyers Association, described his method as "cerebration,
observation, and-then 'exclusion." Many attorneys, such as Koskoff, who
successfully use the “"seat_of :their pants" are not really satisfied with
their own .dependence on\whqms ‘and hunches. Even these 0ld-timers with
their exper1ence—-and the1er1ctor1es--seem to be inviting the
communication scholars to ekamine with them what they have been do1ng
for so many years. Mary Timothy, foreperson of the Angela Davis jury,
“urged attorneys to use more than their V1brat10ns and gut_reactions
,for the picking of juries: .

-

Jurors. have a right not to be étereotyped Not being
. able fully_to explore the juror's attitudes ieads the

attorney into the position of having to select the

members by use of "stereotypes: construction workers
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\ " “are for "law and order"--young people are,po119ﬁcaTT}f
: liberal--blacks will never convict another black--women
‘make decisions based on emotions rather than logic.

' See Mary Timothy, Jury Woman (Palo A]to, Caljif.:

Emty Press, 1975), p. 273. _ -
Both the scientific and the seat of the pants methods trade on

probab111t1es--try1ng to pick a fairly godd array, being sure to exclude

the unfriendlies and the meanies. Whatever the source or extent of the

information on the jury/audiences, the communication scholar, is ° ©ob

desperately, needed to suggest to the .attorney/advocate what she/he

should do to éonv1nce and persuadetthe jury/audience once the twelve

(six or eight) members have been selected.

0 Al three of the papers document how)most of the work on Jurx
selection has been done by the psychologist and the sociologist. Speech
comunication folk should be making more contributiont to research on

the jury. There is work which- has already been done-by the communication”
scholar on individual attitudes, needs, desires, beliefs--and how the
successful advocate must anmalyze and then address the value system of -

the audience. Much'is already known aboyt how the 1nd1v1dua1 functions
in interpersonal intéraction and how thewvnd1v1dua1 is affected by the
dynamics of the group. . Communication scho]ars are accustomed to the
concept of multi-dimensional .roles and comp11cated communication modeTs.
The jury, for example, acts as ‘judges of two adversaries: competing in
"debate findls"; sits as an audience in a theatre watch1ng the witnesses,
the ‘defendant, the judge, the attorneys emoting.and miming; and then
finally becomes a small group making a- -decision. Communication teachers/
scholars are familiar with each part of this. process--argymentatﬂon,
persuasion, audience analysis, verbal and non2verbal interaction, group
p“ocess--yet very few forensic communication experts are found in the .
footnotes and b1b11ograph1es and citations; only a small number have.

served as consuutants, on defense teams, or even as observers. This

.conference is a big step forward--a new commitment to co]]aborat1on
~ between the 1ega1 and the communication professionals. .

That co]]aborat1on is important if the commun1cat1on scho]ar is .
to design research models that are really useful to’'the lawyer. Only
in the co]]aborat1on can the researcher even recognize the 1mportant
questions.” . For example, it is Feldhake, the lawyer, who raises the
question of juror pr1vacy—-comment1ng that' most of the researchers, seem
to "clamor to acquire every bit of information possible about the .
available jurors and to_obtain release df that information well in
advance of the trial." -Too few researchers have shown any concern at

~ all about this issue of pr1vacy--a1though certainly in .the traditional

work of communication scholars, there has been recognition of the ethics

of persuasion for the public speaker and-of guidelines for self

disclosure and thust’in the interpersondl interaction. Why did the
researchers, the experts, the scholar, wait-for a Jjuror, Mary Timothy,

. to express concérn about the intrusive fact-finding techniques? Ms.

T1mothy s outrage was expressed and pub]1shed almost a decade ago:

Jurors have a right to be free from <Wnvestigation of ; "(
their pr1vate 11ves. In the Angela Davis trial, the
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. pane] was 1nvest1gated very thorough]yu-both through
A * the extensive public voir direiquestioning in the
' . open court with the representatives of the press in RN
attendance--and also through the use of° volunteer ‘
defense investigators who checked the neighborhoods in
. - which we lived and the attitudes of our neighbors and .- .
> . : fellow.employees, toward us. Psycho]og1sts advised the .
f attorneys; and even a -handwriting’ expert was used to
L analyze our .suitability to.serve.. . . 'In" an effort
toward more soph1st1cated jury se]ect1ng, dossiers
v would need to be comp11ed on-all citizens and kept up
. to date» . . . And -the jury system,.devised as a
. ' fort1f1cat1on of democracy,could Tead us to a police
-~ . state! ' .

e - .
See Mary Timothy, Jury Waman (Palo A]to, Ca11f..
Emty Press, 1975), pp. 275-276. .
The probers the surveyors, ‘the scholars did not even pause to
listen to Mary Tymothy. Their theory seemed to be “"the more minutiae
the better.\\\Rg ently, & Superior Court judge in the San Francisco Bay
* Area ruled that attorneys\cannot force the courts to release names of
potential jurors weeks -before a trjhl to do background checks on them
(See The Recorder, San Francisco, June_ 13, 1983, p. 1). This decision
appears to ‘be the result of complaints- from jurors, such as Mary
Tipothy, and from a few. attorneys, such as Robert Feldhake, about the
iffvasion of privacy. Perhaps if there had been more sensitivity about
e ethics of this kind.of research, the investigation of prospective
(’_"‘FUnors could have been more prescribed before the courts were forced to
proscribe.. Communication scholars should have been aware of how the
attorney's own ethos and credibility can scdeasily be diminished if the
jurors feel that their own privacy has been violated by the overly-
zealous advocate.  The communication. scholar has participated in jury
selection research only minimally and tangentially; thus, ethos and
credibility have been discussed on]y m1n1ma1]y and tangent1a11y AN
o,

The other research area wh1ch all three papers address i$ jury
behavior-=or the selected jury actua]]y deliberating and making a
decision. . Taylor and-Wr1ght raise in their paper questions about the -
effect on jury behdvior of jury size and the unanimous or non-unanimous .

N verdict. I find most~of the so-called "studies" on jury size to be an

_vembarassment. As McGaffey reminds us, the studies are not of real

- Jurors deciding re Sﬂ cases--5Q there should always be humility about
"the findings." Hdwever, théQrea1 limitation of most of the studies is
that there is so little recogn1t1on of the underlying prem1ses of
trials--which are not how quickly can the grgup decide or how close .can
the group come to agreement on some kind of 'rlght answer." A 1awyer,
Siegfried Hesse, refinds all researchers that trials are based--not on
the clock or on the wallet--but on the premise that

. ... reasonable mé and women may .differ™in their (
perceptions of the disputed facts or in their
LA . conceptions of the basic issues at stake.  Otherwise.
- the parties could settle their differences .without
the aid of a-heutral fact finder, whether it is-a

—
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A ~ Judge or Ju?&q\"Moreover if everyone evaluated evidence
- identicallys there would be no need for more than a
single factifinder; each additional individual's
' percept1on$*and conceptions would be cumulative rather
than potentially disparate in nature ... . . While in
the juryroom, the Jjyrors Qust in turn rely on their own
perceptions of -what transpired in the courtroom as well
as their memories of those perceptions (perhaps days or
weeks later). Finally, each juror must make sense of
+ . these different levels of percept1on and memory to
. partjcipate meaningfully in the jury's deliberative
proglss . At each stageﬂpf thi's complicated process,
each Juror necessarily brings .to-bear h1s or her personal -
* experiences, biases, and quirks. .- .

€~

-~

The greater the nu$ber of jurors, therefore, consistent
with a,rational, deliberative process, the less influence
will these 1nd1v1dua] threats to a just determination, have

on the ultimate verdict.
\ °

l.. ) “Seesfriicus. curiae brief by Siegfriéd Hesse for
California Trial Lawyers Association in Colgrove
- V. Battin, 413 U.S. 149 (1973)."

I |

How many researchers on Jury s1ze .even understand Lawyer Hesse S
concern about these "individual.threats to a just verdict"? Or how

many studies on Jjury size d1séua§ at all the need to represent the \

community and ‘its values? - Hans Zeisel, the ca-father of jury research’

along with Harry Kalven, is one of the few students of the jury whq,

‘' begins and underpins all of his own jury research with a presumption -
that representation of community values is the essence of the jury. In
his*article, "And Then There Were None: The .Diminution of the Federal

» Jury," 38, U.Chi. L. Rev. 710-(1971), Zeisel argued that although no -

individual twelve-member jury.can be expected to be fully representative

of .all competing community values, it does_not ¥ollow from that fact,

© that a six ﬁmmber jury can represent community values-equally well. .
Zeisel concluded that a six-member criminal jury will convict and acquit ,
different defendants. Zeisel's statistics demonstrated that a six-

. & pember jury will reflect a.standard deviation from community norms which
is_forty-two percent greater than that of a twelve-member jury.  Siegfriied
Hesse, using Zeisel’s analysis, concluded that six-member juries will
1nev1tab1y render far more eccentr1u verdicts than w111 twe]ve-member v
Jur1es.<, . . : ‘ \

The schoiar's work is definitely Timited and skewed by the level of
that scholar's knowledge of. the 1ega1 system, 1its history, its premises.

/For gxample, if the researcher on jury size is concerned about

representation of commun1t& values and not completely obsessed with
time and motion studies, then there may be different questions asked,

‘different methods used, and perhaps different results recorded. -

-~

In a similar way, ‘neither the communication scholar nor any ’
competent researcher can design studies which speak ,to the effects of
majority/non-majority verdicts without understand1ng the premises of»
the trial. Again Hans Ze1%§1 has often warned that "evén _smaller

" . ’ -~ ~
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majorities will make jury verdicts .more conforming to what the judges

~would do . . . . The Jury could wilt away, s1mp1y because there would
no longer be any point in having one. Jack Peebles, an assistant .
district attorney¥in New Orleans, 'studied the statistics on how non- e
unanimous verdicts do indeed speed up the process and reduce ‘the 2
problem of.-hung Jur1es, yet. jin the September 28, 1982;issue of Time
magazine, Peebles is reported to have dec]area‘emphat1ca11y that "if a
_person goes to jail, 'it should be~<because there is no reasonable douQ;
about guilt. There should be a unanimous verdict." When a qommun1cat1on R

ischolar designs the next study on the unanimous/non-unanimous verdict,

-will the concerns of a Zeisel or a Peebles be considered as part of the
study--or will the test again be  based on -"time taken" to neach a "right
answer"? What do most jury researchers know about "reasonable doubt"?

How many of the jury scho]ars share. Zeisel's--concern that we’ could
produce research results that cou]d -destroy the jury as_an 1nst1tut1on7

7 A]] three of the papers suggest a list of interesting questions fov
further research in addition to these 1ssues of size and nature of the )
verdict.. The papers, and their bibliographies annotate the existing
studies on all of these quest16ns relating to jury behavior. We‘have so
much more to learn-about the effect on the jury of open1ng statements, ot
closing statements, ecplogy of the courtroom, the judge's imstructions, — °
.expert witness testimany, eye w1tnessetest1mony, the defendant. wha does
not take the stand, the.credibility of the attorney, the evidence or
facts of case, the role of the foreperson, pretr1a1 publicity, - etc y etc

_ Whatever the,subJect of the 1ﬁqu1ry,-we will con inue toe be baffled
by the over-riding question: How do.we conduct jury research? = The -

- Kalven/Zeisel (1966) studies of 3,576 jury trials give us no real peek .
-at sthe actual process. The' American Jury compared actual jury verdicts
with hypothetical decisions of judges. McGaffeysuggests that researchers
should not rely solely on comparisons with what a judge might have
decided, or on the post-trial interviews with jurors, or on the mock
* Juries_ made_up of - un1versqty—studentsn-McGaffey—suggests~use—of—the——————-——
-rehearsal jury and the shadow jury. Taylor and. Wright §Uggest the use
of carefully designed simulated trials. Whatever model is used, the

* researcher-will-never-be-able-to-find-out-what really -goes—on-— dur1ng the——¢

deliberative process .-of even one rea] jury because seclusion and secrecy

are themselves significant factors in the Jury process; if we observed

or bugged the’jury room, we would change the process.

;e , S
The' three papers hint at other areas for collaborative research.

For’ examp]e the voir dire, as McGaffey suggests, seems to serve many

purposes from the most b1 atantly 1ndoctr1nat1ona1 to the'most subtly

interpersonal. The vo1r dire may'indeed serve a myriad of purposes: ;

- to establish the credibility of the attorney, to exclude the "unfriendlies,"

to educate jurors about the facts of the case, to probe juror bias, and

even to select twelve fairly good individual fo]k However,' the real

“test will always come when these twelve flunction as a grou .e#As_Iheodore ,,,,,, .
“Koskoff suggested in his speech before the American Trial anyers

Association: "The task is,to motivate a group. Motivational techniques

in moving a group as a group are different from moving_twelve individuals.

‘More research is needed on moving "the group as a grou?}

]
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Add1t1ona]]y, any study of the voir d1re must examine the var1ab]e
of, how serving om a jury actua]]y affects a juror®s biases, perceptions,
.attitudes. The individual jury member often shows an unpredictable
capacity to rise to the cha]]enge, "to stretcg beyond personal foibles
and prejudices, to strive in new ways to be wise and judt and = . ®
compassionate." (See Melvyn B. Zerman,’ Call the Final Witness, Harper &

Row, 1977, which tells the story of Zerman's part1c1pat1on as a juror in s
a murder case) McGaffey mentions. this variable when ‘she says that ‘
“jurors take their jobs very seriously." Too many studies picture the

- jury,as twelve malleable, biased, mediocre men, and ‘worfien who m.st be - >
man1pu]ated With, another att1tude~-at Teast “a ‘guarded respect for
“Jjurors' ser1ousness--researchers(m1ght become more interested in the = -
--suggestions-of-Taylor-and Wr1ght 4that there “is "a need”to examine new—
ways of31nstruct1ng the jury, perm1tt1ng and encouxaging jurors t6 ask
.questions at certain times, des1gn1ng workshops for the jury, and
so]1c1t1ng moreafeedback from Jurors at the end of trials. T,

L4

¢
There é}e ever-recurring and increasingly dangerous attempts all

over the country to @hange the process--to reduce the number of jurots,
to permit majority derd1cts, to restrict the voir d1re to Timit or even .
to eliminate peremptory chalZenges Attorney pra practltlgggrs and
communication scholars may disagree on priorities or models or questions
_._or méthodo1og1es--but those_of .us-~at this_conference-must-continue R
build on our shaned belief in the—significance and sanctity of the Jury .
process. .
© -, F ®. - - . . o« ) Q
As we return to our libraries, offices, classrooms, and courtrooms,
let us remind ourselveS: of G. K Chesterton's exaltation of the jury:
© Wheh & civilized soc1ety wants *a Tibrary cata]ogued : ¥
,- or the solar system discovered, or any trifle of’that
kfnd, it uses'its spec1a11sts But when it wishes
anything done which. is really serious, it collects
~ 5 twe]ve of, the ordinary folk standing around. . - .~

h

& U —

-~ 99, for all of usx;]aw and communication professionals alike--
AAEDQF Sremain Ipuch studying and strategizing to be done together if_we
are %o understand and improve the rea]]y serious work of these ordinary--
or not so ordinary--folk who serve on juries. ] ) - .
% - - , 4

0

T

Note: :
I owe a tremendous debt to Ann Fagan G1nger, president of the =~ =~
- ——Meiklejohn--Givil-LHiberties-Institute; for" g1v1ng ié "access toher
own research and wr1t1ngs on the jury. Much of my inspiration and-
. many of .my sources--including material from’ S1egfr1ed Hesse, Jay -
Schulman, Theodore .Koskoff, and even G.K. Chesterton--are fully
documented and developed in Ann Ginger's exhaustive study of the
jury. If I had to respond in. "50 words or less," . would say, "Read
--———Ann-Ginger's Jury~8e1ection~in“Crimina1'TriaTS*CTiburon;“Ca1ith”taW““”””“
Press, 1980) )

"

Nancy Gossage McDerm1d is an attorney and the Dean -of the Schoo] of
-~ Humanities and Professor of Speech and Communication Studies at
San Francisco State University, San Francisco, California.
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RESPONSES TO JURY SELECTION ANDAJURX.BEHAVIORxPROGRAM_

~

' -
. .
-~ . ‘.
. . N -
. N - t
%
.

~V:,Hale Starr: One of the things I would like is an evéluation
f*thc methodology that -has been used.primarily by socjologists
ocumenting att1uui§ studies. One such attitudinal study. that comes to

.

ind had a seven item dogmatism scale, a one item authoritarianism scale, .-

nd questions such’as) "Do yod believe ssuch and such an organization.is a 3
onopoly 2" "Do_you believe big is bad? "Do_you believe a corporation
as-a right to make a billion.dollars profit yeatly?" "Would you likely
ctich*the“viGWSVOfione~of”the“wo%1dls—1argest~corporations~or~a'new e
truggling’ cerporation?”" Questions such as these plus 21-items of :
emographic information were run through a computer and came out with ag
cgression analysis on a point scale to predict the kind of juror that

ight or migpt not.be dgsirable in the case. Now it is hard to .come by .
hese types of questionnairés and say for certain‘that they have athigh

cgreé¢ of validity. Before we accept the concht that aftitudinal devices

an be of use to attorneys, we should look at the type of questions that

e being gsked, whether they are cd%e specific or fairly general and

hdther or not they are using a process model of looking at all the .
emographic_items$, or whether they are looking at a regréssion anaLysis'
rying_to decide whether being married, divorced, separated or single has |
ny.signifigant factor. ~ T Z . o '

. r

Lucy Keele: Just recently I read in-tﬁ% editorial page of the
08 Angeles Times about a case in Los Angeles County. A prospective ¢
ady juror was asked if sheg was married and about, her husband's ’ .
ccupgtion. Sﬁbﬁobjected to these questions because she observed that her
iale colleagues an the same jury selection were not asked if they were
vaxgied and about their spousés' occupations. She was cited for contempt
yy the judge, but a higher court has overruled that citationg The point I
;aant to make is that when we get into research, we might discover .that the
1ttribuecs that jurors like a out male/attorneyﬁ might ﬂbt be the same
"Iike" factors at all for female <attormeys. I urge those-of~you-doing——: -

‘hut resedarch to separate out male-female "like" aftributes.- o
. : : t :

Leroy ‘Tornquist: - T want(;; raise some storm clouds for those of’
jou doing jury research. Those who are doing the research are doing it
‘or tHose who can afford it, except in a very few cases. And, as you do
it, it is bringing more criticism to the litigation. process because it is
looking as if the methods of scientific jury selection give ameadvantage
:O“thUseﬁwho'use“it:“"Furthermore;"thoserthwarewusingwit~aremherywwealLhy~4~w~~~
wd can afford it which brings more crificism of the litigation process.
[hose of you involved in jury research are going to have to be ready to
ngwer that criticism. S

- . <

] Irving Torgoff: 1I'm becoming aware of the issues of jury .
aeheetion»and’ijm>ﬁaced“withwgﬁiswconcern:““The“researcherS“whO"CLaim“to””'”“'“
5e scientists say, "It doesn't make any difference about jury selection,"
ind the consultants who claim to use scientific methodology say,” "It does
nake 4 difference and we are effective." Then there yas a statement that

"those -who have it" have an even greater chance to be successful. Who, "

after all, can hire a consultant? I assume the lawyers who have more pa—
~ . N . N
. : t - ™~ '
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resources at iheir disposal do the hiring. Soy. I wender 'if those
successesnof.ghemconsultantsmare_in_spite_ofwtheip~serviees@—*ww_m—www-#~*m—m4

Robert Feldhake: Tn large civil cases, it is not a question of
what side has the unique resources; it is often a question of one side
saying, "We will take a portion of those resources and allocate them to a
jury study. " The other side says, "We will instead take our re50urceszand
allocate thém to the retention of fifteen experts gn earth movement
patterns as opposed to twelve." I think it is a matter of resoyrces, to
be sure. But, it is mainly a question of how you choose rmaqnpﬂ¥athen
By the way, 1 think when you have'troughly equal situat{fons; somethlng like
a juror study.can.absolutely-make-the d1fference~~—4-"ffé .- oo
Rita James Simon:' If you are serious about trying to get , - '
answers to questions_about jury behavior and jury selectiony’ then you need Y.

to collect da There are ng data. What you really need to recognize is
thdt™you can et data on whatwhappens in experimental juries and how
jurors voted in‘specific cases ad ngUseum. Some people even follow . _-

jurors iinto the jury room and hear what they say in deliberations and

connect if back up with,what they sald\glther in the verbal voir dire or

in the written. 1nformr;}on th@y put out. So, * you can get data ad

nauseum! ' What the ‘datd will show is that we don't know very much. We

know there ‘'are certain trends. If you‘ask the trial consultants for thelr -~
data, with.all due respect, they don't really have it. What you really ‘
need is to take the group of jyrors that you selected and follow them
through, and then ydu need to HaVe the group”of jurord you rejected for - |

thé" same ca/gydellberate and reach a verdict. You can't do this just \ .
once' you have to do it hundreds of times. Then’let us look at the data. ‘s
Lf you ve got that kind of data, publish it!

. e

. Gerald Miller: The p%nél is rea@ly jumping "around® three or four -
different areas of &esearch having to do with jury selection and jury
behavior. One of the problems ‘that bothers me is that when I hear Jjumping
from one area to another, T Hear changes in interpretation. sLet me give ~ -
you an example. It seems to me if one is going to argue that the
personality attributes, attitudes and “characteristics of of jurdrs arg "

"relatively unimportant and jurors are indeed capable *of rising above those
and looking at the evidence and. the argumerts, thén you really ought to
argue that this concgpt holds for six peop e as well as twelve. When we
start talking about six person juries, I'vé heard the interpretation that
they come up with a certain kind of biased opinion mgstly for the
defendant in civil litigation and. the: prosecution in criminal law. That
.might. be.-because..you--are--lopping--off .certain-persons—in~the gelection =
process of going from six to twelve. It seems to me it is one thlng to

argue on one hand that it shouldn't make a difference who is onija jury, ,ﬁ e
and then use the ‘six-twelve variable for an explanatlon as ,to why you are’
getting a dlfferenQ verdict when you reduce the number of fjurors. There

is an lncon51stency here. It-seems to me.you can't have your céke and eat
-it-t00.—-You-can- "t take-one-area-and-say it doesn t matter over'shere and
then come over here teo' another area where we've got some other kind of.
finding and take that interpretation to explain why that finding is
happening. Ejther the’jury size\variable makes a difference, or it really
“doesn't. And’that ought to hold'across topics. :

(Y
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, - Namcy Gossage McDermid: Part of the problem is that this is a ; )
“vbry‘complicated“processT*—For”%xamﬁte7pifthink*of”a’lﬁw?ér”iﬁ”Séﬁ“V T
Franéisco who says, "What tlie hell.. Give me the first twelve. They are
as good as whatever.'" He holds to the theory that "they aresputty in my
hands". You go all the way from that to vhatever the other extreme is--
the person that does all the research, etc. I think the truth Iies o
‘somehere in the middle. ‘Naturally, that is uncomfecrtable for attorneys.
The -process of jury selection is somewhere in ;%e middle which means that
-1 don't do away with seat-of-the-pants hunchesdy nor do I rule out the
research-about demography, aftitudes in ‘the community or whatever. :

Joycc_Tsongasrf"As*a“consultanﬁThI»hdve-never~been;soﬁmyopic_or
focused that I simply relied on one survey to pick juries. 1 take more of
4n eclectic approach 4 The question I would like to see addressed in the

rescarch is how to integrate all the approaches in selecting a Hbrticulaq
jury, : - : « ; ’

—— .

_’ &. Phillip Taylor: I dén't want anyone to,leave with the » '

, assumption that the trial begins and ends with voirydire angd nothing
happens in the middle. As communciations people, we are primarily
cohcerned with meSsage'strategies.-_The reason you do scieptific jury

. seléction,is not because,yoy can’guarantee whHat is going to happen iﬁ//

deliberations, but the selection processTwill help you (the attorney) °

better understand your audience and develop a message'stragegy,

T

#  Lucy Keele: At the Eastern Commupication Associaton'coﬁwention
this springy I attendedea provocative panel where persons spent the better
part of last year investigating alfl the literature that has come out in
specch communication in the lgst twenty years., A scathing indictment was
. launched that the work that has been done In our field could have been
better done, and, in fact, was being béfter done ¥n other areas. The
criticism was made that we in.commqnicatian weren't applying any of these
principles for the purPose of altering compuniGationg I don't want tol .
defend their papers, but I*want to say to you, "Do you maybe get the
feeling that twenty years_ from now somebody is going to do a twenty-year
__perspectivé on legal communication ‘and we're going (o find out that we
still haven't told attorneys what to do with their Jessages and that we
U haYun't told them-aboul the communication variables thdt need-to be
changed because of ourlresearch?" Maybe we'lﬁ do+the research as well,

but maybe wq\!gzit be doihg{anytbing significdntly different than what our

cqlLeagues in er disciplines are dgoing. What are we deing in speech
comfunication that,is unigque? )
PN SIS SRS RPE ISR EVIP SRR ﬂt S —/‘"

- . . B LTS
K. Phillip Taylor: Let's hope that we will be approaching some

, answers to thay as we look 4t the message stfategies for the' trial. I'm
afraid I feel‘hs pessimistic at times as perhaps you do. One attorney we
have at this tonference told me that we have not told Qim anything he
could take back to his practice. I'm depressed by thaE\fTE we should do
more. , o . < = ”

. = \ 1
Rita James Simon: I think ybu're asking the wrong question. Why,
as speech communicdtion people, do you think you gan predict how Person
"N" is going to behave-tomorrow, in the jury or'in any other_ setting? I
.think you arg-askinp the kindagf'ﬁu%stions about,how‘specific human” beings
SRV AEN : L
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dgre~going'10Wbeha¢E'ih‘hrgﬁly complex situations. Only when you are a
very sophisticated clinician or have lived with a certain subject for

forty years,-do-you-have-a-running-shot-at-it. " Why are yoi playing.God?
be that for people who have a range of

"At best, al% you can say mig
scores that go from .06 to .09 on a Monda¥y, Wednesday or Friday, maybe we
should communicate this kind of message and hope that that w%ii/;nteoratc

it with ald the other things they see or don' t see, “

Robert Feldhake: * From the practicioner s\ﬁgint of view, I don't
want to/know the\dlstlnctlons between 8.9 and '._For_communicgtors_to
fgctlces, research persons

get through to uUs and cause us to change, our )
-and-speech-communication-tcachers-have-to-use- their skills to find out the

cinformation and then get it directly to us. I don't need to know
percentages; 1 don't think you need constant summaries of oharts We neced

a morc functlonal and pragmatic approach.
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I. INTRODUCTLON . .

1

Advice td lawyers on how to examine witnesses is
plentiful and freely available. There is advice.on «direct.

. and cross—examination\techniquesl.advice on ‘questioning
friehdly witnesses,:hostileuwitnesses.ahd expert witnésses.
There is old advice and new, and undubitably, some that is |
borrowed and some that is blue. However; little if any’

H)scrutiny has been applied to any given aspect of trial

- lawyers' lore to ascertain whether it is sound. ~ A major
goal of this paper is to apply such scrutiny.

. ) . ) L4 . -

We began our analysis by examining +a variety of
,soé%Ces of advice to lawyers on how best to examine a
witness. We looked at the classic book, The Art of .
Cross-Examination, by Francis Wellman(1l) and several other
more recent sources, containing advice for defense-oriented
lawyers(2) .advice for prosecution-oriented lawyers{(3) "and
advice for civil lawyers(4j. We found pearls of widdom with-
which no one could reasonably disagree, such as "
prepared" and "Don't be boring," also some advi
scemed_somewhat more intriguing, such as "Reve . :
nogative information yourself" and "Put the wifness with '™ -
more details ons the stand after - not before the witness
with fewer details." From these sources we culled numerous
tidbits of advice applicable both to.direct and.. o
cross-oxamination, as well as some advice applicable to each
alone, Our goal is to.assess the viability of this advice

in light of current psychological literature peértaining to

witnens oxamination, with a view .to determining which advice
ahould be followed and which should be discarded.

i3

) 1L,  ADLVICE IN GENERAL

a4, Prepara your wibnonnend,

. Lawyers are gqenerally advised to prepare Lheir
witnaines for both direct and crosg=examination, ‘and not to
put 4 witness on the dtand without preparation(b).  One of
Ehe teanons proferred forswitness prepavation it the oftect
Lt omay have ol witne:t cont tdence and, bence, veedibility,
Becent Ty, an oxparfmept to teat ther connegl ion hatwoen
cvnfidenes and eredibiioy was conduetaed by Wells, Yerauuon,
and Lindsay(n), Byewithossas to a slaged theft pdentifiod A
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suspec (from a six-person photo lineup. Half of the
w1tness s were briefed for seven minutes about the upcoming
cross- examlnatlon by the defense attorney. Other witnesses
received no preparation. All witnesses were questloned by ' -
means of both open-ended and cilloSed~ended guestlons. &7
Subject Jurors ‘then viewed videotapes of these examinations . Ty
and judged thé witnesses' confidence and credibility.
witness confidence was perceived to be hlgher for briefed
than for non-briefed witnessgs, and, as a result, the"
percentage of guilty verdicts 1ncreasedmfrom 30.5% to 50.5%.
However, Wells et al. also found that preparation had a more:
pronounced effect on the credibility of inaccurate witnesses °
»~ than it did on that of accurate w1tnesses{(28% versus ‘5%).
_Consequently, a lawyer may wish to submit a cautlonary
instruction to jurors to the effect that witness confidence
is not necessarllly correlated with accuracy. 4
- Although most attorneys think of the preparatlon phase
as an opportunlty to rehearse the content of the testimony,
preparation can also have a’ s1gnrf1cant effect on the
witness' speech Etyle. Speech style, in turn, can have a
significant effect on credibility. a number of
investigators have studled the effects of a speaker s speech
style upon listeners.’ For example, Labov(7) and Lambert(8), -
have shown that the language var1ety used by a speaker -
influences’ the listeners' subjectlve reactions. This was
confirmed by Glles and Powesland(9), who showed that the use
of general American dialect results in a moré pos1t1ve :
response than the, use of a regional or foreign{dialect of
English. Researchers ‘who have investigated the“use of
‘language' within the courtroom have reported similar - ~
- fimdings. Parklnson(lO) found that deféndants who were more
polite and who spoke in moré grammatically complete
sentences were acquitted more often than other defendants.
Research:-along these lines suggests that attorneys should _
take care to prepare their witnesses on more than the N
content of the communication. They should also pay
jatteptyon\to the witnesses' speech styles
Analyses ,of courtroom discourse by Conley, O' Barr, and
Lind(11) added another dimension to the' 1mportance of ‘speech
styles to credibility. They identified "powerful”™ and .
"powerless" speech styles. Powerful speech-styles were-
dlsplayed by witnesses who spoke withbut ‘hedging ("I think,
"it seemed like," "kind of," "sort of"); without hest1tatlon
("well," "uhm," "er"); w1thou over—pollteness ("sir,"
"please™); without overusing adverblal intensifiers (surely,
deflnltely, very) and without'a questlonlng intonation. 1In
an experiment in which the power of speech styles was
manipulated, Conley et al. found that men and women who
testified by omitting these "EoWerless" features from their 7
_speech were rated as more credible, more competent,\more
1ntelllgent ‘and more trustworthy than men and women who-.

Q ‘ ‘ ) . -_- y’ . .. .j;. ) 30<1 . ‘ . ) “M*T
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1ncluded these features in their reoponses ‘This suggests

that lawyers should rehearse their witnesses in order to f
avoid use of\the undes1rable speech characteristics in the\

courtroom |

Witness credibility is also enhanced by the use of
standard- formal '‘English as opposed to jargon or '
"hypercorrect" speech. O'Barr(l2) has identified four
distinct registers of speech used during the gourse of many
trials; formal legal language, containing much professional -
jargon; standard American English used most frequently b
lawyers and witnesses; colloquial English (closer to /
everyday language) ‘'used by some lawyers and witnesses; 'and
subcultural dialects’, 'such as Black English. These
observatlons led researchers .to investigate the spoken -
language used by:lay people. in court, identified as "the

© courtroom register®(13) or "hypercorrect speech"(l4)

L .
First, four common lexical and syntactical features
typical of the courtroom register used by adult witnesses
who have: little- or no direct experience with the courtroom
situation were isolated by ‘Platt(15). Specifically, her
analysis of ‘trial transgripts revealed the following:
1) legal'termlnology, e.g., "allegedly," or elaborate forms ¢
of expression, e.g., use of alternates, "residing or
living"; 2) apologetlc explanations or justifications;

3) hedges, e. g. "as I recall," "I belleve," "I think," 3
"supposedly"; 4) use of proper nouns in referring to the '

defendant. %

L

The second phegomenon, hyperc0rrect speech, occurs
when a witness attempts to "talk up" to the courtroom :
audience by emulating the formal speech style used by Jjudges
and some lawyers. For example, a slightly injured pat1ent
was ‘described by the witness as "in less than dire
condition,".and the perlod of three days was paraphrased as
“seventy-two hours." Police talk can also be described as a
variety; of hypercorrect speech. . Compare "The suspect exlte
his veHicle" with "The suspect got out of his car(1l6)." - In
an experiment de31gned<spec1f1cally to measure the 1mpact of
these spegch variations, it was found that subject- ]urors
were senditive to/these linguistic subtleties, perce1v1ng
the hypercorrect /speakers as significantly less convincing,
less competent less qualified and less intelligent than
speakers us1ng standard formal English(17).

W1tnesses should also be instructed not to 1nterrupt
the liwyers ~ and lawyers who wish to be favorably received
should also keep interruptions to a minimum. Researchers
have investigated the effects on observers, such as jurors,
of simultaneous speech in the courtroom, that is, instances
in which the w1tness and the examining: or ‘objecting attorney
interrupt each other. Conley et al. compared conditions in
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which there were no witness-lawyer interruptions, instances
in which the lawyer interrupted the witness, instances in
which ‘the witn2ss . interrupted the lawyer, and instances in
which ;nterruptions were generated equally by witness and
lawyer." Observers' assessments of the lawyers in all three
latter: conditions were negatlve In any of the interruption
conditions, the lawyers were rated as less intelligent, and
observers considered their conduct to be unfair to the

w1tnesses. 3 -

» *

In conclusion, witness preparation is important. The
ddv1ce traditionally offered to lawyers.can be considerably
more specific than mere admonitions_to rghearse the content
of the testlmonyﬁi Rather, witnesses shpuld be coached to
speak in a straightforward manner, using a powerful speech
style./ They should avoid hypercorrect speech or unnatural
formality, and should endeavor to use standard. American -
English. Furthermore, witnesses .should rehearse the art of
never interrupting thelr examiners....at least on direct
examination. . ‘ : 2

’ /

b. Formulate questions carefully.

Lawyers are frequently advised to use plain, simple
language during witness examinations, and particularly to
avoid jargon such as "legalese" or "pollce talk"(l8) This
advice seems sensible, especially in view gf
psycholinguistic research indicating that jurors do not
‘understand legal jargon(l9). Although these studies
specifically address jurors' understanding of judicial
instructions rather than witness “examinations, the findings
‘would almost certainly apply to the latter. ‘

. In framing questions to be used during witness

examinations, Mauet advocates the careful selection of words

a@nd phrases which will create an advantageous

impression(20). Danet argues that lexical choice is an’

important part of persuasion, and views the questioning

process as the central means by which reality is constructed
+ and negotiated in the courtroom. She concludes.that the.
outcome of the examination is as much a function of the
verbal strategies and choices of the participants as it is
of the supposed facts of the case. ' This theory is, borne out
by Danet's(2l) study of a controversial manslaughter trial
in connection-with a late abortlon She foﬁnd as many as
forty competlng terms were used to refer to that "result of
pregnancy,”" some clearly favoring the prosecutlon and others
favorlng the defense. 1In this abortion case, semantic '
issues were so important that the defense attorney sought an
order to prevent the’use of certain terms by the
prosecution.  As a result, the judge dlsallowed the words
"smother," ‘*murder" and "baby boy." .
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» Danet examined the trial transcrlpt to determ1ne the
~extent to which a given witness was susceptible to "semantic-
contaglon " tending to pick up the words selected by the’
opposing side. Furlng the questioning process. The -
resistance of a witness to semantic contagion is clearly
" demonstrated by the following 1nterchange between the
prosecuting attorney and the- defendant in the
above mentloned mdnslaughter case: ‘ . .
/ . .
Q% You didn't tell us, Doctor, whether you
% - detérmined that the baby was alive or dead,
“e- . did you, Doctor?
A: - The fetus had no-signs of life.
panet found that the witness was most susceptible to
semantic contaglon when questioned about the specific
"operation at_issue.  This implies that resistance might have
been greater if the witness had been spec1f1cally instructed
on .the use of certain words. The ‘matter remains to be
1nvest1gate§1/E

) Another piece of advice commonly offered to lawyers is
to ‘avoid the-use of: ‘negative constructions in question -
formulatlon(22) In some cases, the use of a negatlve will
_create amblquous questions. One of the most serious
‘problems ¢ ‘ing from the use of negative questions is that
people hav ifficulty comprehending ‘negative constructions.
For example, when asked the folloW®ng question, "So, there
is‘no interview’sheet, is that not correct?" a witness
replled in the afflrmatlve, meaning that there was a
sheet(23). The attorney continued the cross- examination
assuming there was none. This p01nt was illustrated in a
study of ‘airline passengers presented with emergency 'landing
instructions while waiting in an a1rport for a call to board
their hollday flight(24). Subject-passengers who agreed to
participate in the experlqent were told to try to remember
as much as possible.about the emergency procedures, and that
they would have five minutes following presentation of the )

. 1nqtructlons ‘to write down all the details they could
‘recall. ' The passage used was based closely¢n the actual
instructions used by the airline. Sofme subjects were
presented with statements phrased affirmatively while others
were presented with negatively phrased staﬁements. Compare
"When asing. the. slides, remove your shoes,; stralghten your °
legs, and place hands on knees" with "When using the slides,
" do not keep your shoes on, do not. bend your legs, nor fail
to place hands”on knees." Performance was 51gn1f1cantly
worse when instructions were negatively hrased. These
results are consistent with the earlier /laboratory work of
Mehler(253, who found that subjects who performed a
rote-learning task recalled affirmative sentences better
than negative sentences. , : /

o | v %01
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In a legal setting, when multiple negatives are used
the problem becomes acute, as in "Wouldn't you agree that an
innocent misrecollection is not uncommon(26)?“ . Copfusing -
double questions contalnlng multiple negatlves are often
generated. when an attorney attempts to frame a closed-ended N
question, as is frequenbly advised for cross- examlnatlon, by
appendlng a question tag -to an eXlStlng questlon, as in "So\.

. you . never left the city that day, is- Qhat not correct(27)°"

! -

B

. hile there is evidence thatfall negative sentencés’
take longer to process than affirmative sentences(28J, and
are more difficult to remember, some types of negatlve
sentences are more difficult than ‘others. 5; example,
Vosniadou(29% found that subjects took longer to verify
syntactic negative sentences, such as "She hgsn't ‘

_remembered" than semantic negative sentences, such as "She
has forgotten."” ' :

Another important point in formulating questions is
that when carefully structured, they can often contain
pragmatlc implications that are highly influential in
causing jurors to draw intended inferences. A pragmatic
implication is 51mply a remark that leads the hearer to
expect something neither explicitly stated nor necessarily
logically implied in a sentence. For example, the sentence
"The fugitive was able to:.:leave the country" leads people to
think he left, but it doesn't,say he left and he may not
have. Similarly, the statement "The karate champion hit the
cement block" pragmatically implies "The karate champion
broke the cement block."” The statement did. not say anything
about the cemeqz block breaking, but people tend to infer
that this happened, and later‘on they actually-misremember
the. statement, thinking that they heard what was only ,
inferred by them. Harris and his colleagues(30) have
“effectively shown the power of pragmatic implications in é

courtroom testimony. 1In one ‘study, subject-jurors heard a
excerpt of a mock courtroom testimony and were later asked
to indicate whether partlcula statements were true, false,
or indeterminate based upon that testlmony. Statements of
the sort "Mr. X rang the burglar alarm"” were evaluated.
Half of the subjects heard a given piece of information . .
asserted directly as in "I: rang the burglar alarm™ while .the
other half heard the same information only pragmatically
implied or suggested, as in "I ran up to the burglar alarm."
Later on, subjects generally remembered implications as
definite facts, even When specifically warned not to do so.

. < R
The tendency of observers to dray pragmatic

implications from lmp11c1t/suggest10ns in a sentence is not
dependent upon §ny particular syntactical arrangement. This
occurs whether the evidence is presentéd in question form or
in the form of an assertion or denial. For example,
researchers found that observers inferred guilt on the part

. - . .305
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<2 of the agent, Maxwell assuming hé was guilty, when either
the following questlon or negative construction was used:!
"Did Maxwell strlke hlS teacher?"; "Maxwell i;d not strike

his teacher(31) ¢

-Why do pragmaticximplicationsicause distortions in
memory? Related research has demonstrated that if the
existence of an active item is assumed in a question,
subjects will be more likely to affirm the existence of that
item when questioned directly about it at a later stage(32).

. Thus the earlier questlons appear.  to dlter memory.
Questions that contain pragmatic implications may work in a
similar manner. The implication causes a:person to draw an
inference thatﬁthen becomes part of memory.

s

/

c. Strong beginning and end. j

Almost *without exception, attorneys. are advised to
start their  case with a strong witness and to end with a
strong w1tnes (33). The same basic principle is advocated
for the exa natlon of ea¢h witness, on the theory that the
jury will pay maximum attentlon at the be%;nnlng and end of
each witness examination(34). More specifically,,
Oliphant(35), in wrltrng about the advice of the well- known
lawyer Irving Younger, recommends that examinations be ended
on an "up-tick", and th@t the same procedure should be
,observed before the court adjourns for every recess.
Furthermore, a weak w1tness should be positioned between two
strong witnesses. o

These theoried are consistent with what .psychologists
have called "primacy and recency effects," based upon work
in the areas_ of learnlng and memory. Classic work has shown
that when. people are given a list of items to remember, the
items at the beginning ‘and at the end of the list are
remembered well, while items from the middle of the list are
remembered poorly(36) The "primacy effect" is where the
first few items haye a<greater chance of being remembered,
and the "recency effect” is where the last few items have a
greater chance of being remembered. Furthermore, there is
the "serial position e¥ffect," which _is the relationship' .,
between the moment when information is\ présented.and how ¥ .
well that information- is remembered.

While there has been: exten51ve research on these
phenomena by experimental psychologlsts, few studies have
succeeded ih adequately simulating the typlcal trial
structure, in which the testimony of witnesses is
alternately presented favorably, .on direct-examination, and
then subjected to critical scrutiny on cross-examination.
Rather, the usual procedure involves presenting contrasting
information in univalent blocks(37) As a consequence, it
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is unwise to generailze results from the laboratory to ‘the
courtroom. A second problem in applying these theories to
trial practice is thaf a great many other variables may be
confounded with the fiming of the presentation of
information - factors. such as juror competence or the amount
of time that passes between presentation of information and

“arrival at verdict. In some trials,.several weeks may
elapse,between the time a witness testifies and the time
when the jury begins' deliberatiron. Even though deliberation
typlcally follows immediately after jury instructions, in
some cases jury instructions may take several hours to
dellver Durlng these long intervals of time, jurors may
forget\elther the information iitself, or its source(38),

" What is more troubllng to the lawyer who might follow the
serlalfp051tlon advice are the negative results obtained by
,Padllla(39) In a carefully controlled study which -
simulated the courtroom sequence of presentation by
including testimony in the style of direct and cross
examination as well ds c1051ng arguments, this *investigator
foupd that no significant primacy or recency ef ‘ects
regulted when the order[tr 1nformatlon was ‘varie \ ‘
Advice of a psycholinguistic nature is commonly

offered to attorneys; however there is little substantive
guidance in most trial mapuals. Most of the advice is of a
very simple nature, such- as the advice to formulate sim le,
stralghtforward questions. Such advice is hard to displite,
and is generally supported by ex1st1ng psychological data.
However, in our view, the advice given could potentially be
far more sophlstlcated than that which'is now offered. For
example, more careful attention to the framing of questions
which either by their structure ér their semantic content
contain pragmatic implications mlght go a long way towards ~
1mprov1ng the effectiveness of a direct examlnatlon.

* v

s . IITI. DIRECT EXAMINATION

!

a. The more complete and\detalled the descriiption, the more
conv1nc1ng. .
Prosecutor Michael Ficaro(40) compared two ways a
witness can be questioned a oout his morning activities: .
l)_kyou say in describing your morning act1v1t1es that you
awok&  from sleep and dressed,"™ and 2). ou awoke, rolled
over, swung both of your legs over the bedy_put your weight
on your right leg, then the left, lifted yourself off the
bed, and walked to the dresser,. You then removed your
pajama ‘top, then bottoms, reached out with your left hand,
opened the drawer..." . The'latter . ver51on by virtue of its
completeness is con51dered more persuasive. He p01nted out
that this technique has a special advantage when questioning
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an.eyewitnesq since an event that took place in a few
,‘seconds can "be made to seem Iike hours to the jury. If at

court “the jury is more ready to believe in the accuracy of
the 1ndent1f1catlon. *

Is 1t generally the case that the more detailed
descrlptlon is better? Assuming that the examiner does not -
violate another piece of advice offered by Ficaro, namely .
""Don't supply too many details on peripheral matters,! nor
the umbrella advice "Don't be boring," this advice makes
sense unde; one condition. If the detailed account is a
more vivid account, we can reﬁate*thls advice to a host of
studies indicating the power of V1V1d information to
persaade.

Rt

V1v1d 1nformatlon reaches us in a way that nonv1v1d
information cannot. One study of the power of vivid
information was conducted in the context of a simulated
legal trial(41). ubjects' read testimony from a
hypothetical trialfof a man accused of drunk driving. Some
subjects read pallid prosecution testimony and vivid, more
detailed defense testimony, while others read vivid and
detailed prosecution and pallid defense testimony. F

" "example, one item of prosecution evidence was intended to
establish that the defendant was drunk shortly before
leaving a party to drive home. 1In the pallid version, the
defendant staggered agalnst a table, knocking a bowl to the’
floor. The vivid version of the item stated that his action
knocked Ma bowl of guacamole dip" to the floor "splatterimg™
guacamole all over the white shag carpet." Similarly, an
‘item of defense evidence was designed to establish that the
defendant had not been drunk. It described his ability to
leap out of the way of an approaching "car" in the pallid
Ver51on, or a "bright orange, Volkswagen in the vivid
version. _ ,

/ . ’ .
Subjects had to recall/information from the trial and

then render a verdict. For subjects who rendered their
verdict one day after the trial ‘testimony, the power of
vivid information was substantial. Those exposed to vivid
«prosecution testlmony were more likely to render guilty
verdicts, while those exposed to vivid defense test1mon§\
were more likely to acquit. Based upon these -and other
findings, Nisbett and Ross(42) concluded that "vivid
information, that is, concrete, sensory, and personally
relevant information, may have a dlsproportlonate impact on
-beliefs and inferences(43). On the/contrary, pale and dull
statistical information which is often a more accurate
reflection of the truth, can be totally ignored. A leading
explanatlon for the'greater impact of vivid information is
that it is better remembered, and thus it is more available
to the. _subject- Juror in reach1ng the verdict. Although some
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investigators have comforted us with the ideas—that the -
power of vivid 1nformat10n is much weaker that Nisbett and
Ross, would have us belleve(44) the potentlal for dreat
1nfluenge still remajins. One consequence of the vividness -
effect on advice for' direct examlnatlon is that the more 'f(T
detalled and vivid account” 'will be more persuasive. ' '
N +
_ Park1nson545) ‘found that successful prosecutors N
employad different speech st ies from successful defense
lawyers. He compared the speech patterns of-eacH in 19
¢ criminal cases, studying the correlation of linguistic
strategy and trial outcome. Prosecutors who included
detailed questions enjoyed/an advanfage over those who did
"not. On the other hand, successful defense attorneys tended
to use fewer afferent. words, and minimized -the use, of
——questions-containing-references--to- concepts—sensed with—the——
five senses. For defense lawyers, oddly enough, the more
abstract and ambiguous the speech style, the better. .

: These remarks refer to the general persuas1ve impact
of detailed information. However, an additional cansequence o .
of the detailed presentation, acc¢ording to. Ficaro,f?b\ghe‘e_mﬁvm_s_
impression it gives of a longer-lasting event. This i )
particularly advantageous  for a prosecutor who wishes t
extend in the minds of jurors the apparent length of'tf%e an
event lasted. On the surface this suggestion seems to
warrant seriocus consideration, although we know of no data
that directly bear on it. One study that beary indirectly
is that of Parkinson(46) who found that prosecutors who were
more verbally assertive, thus whose witness examinations
lasted for a long time as a result of the greater number of
qdestlons posed to witnesses, were more successful.

However, this finding has not been replicated. LT ]
14 o

v

« b. Use loopback questions !

Ficaro(47) warns lawyers that it is improper for an . .
examiner to continually repeat the answers of the witness.
However, an important point can be hammered home if prior
answers are occasionally included in-~a question. This
technique is referred to as "loopback questioning” or
"backtracking," and entails forming a questlon by
incorporating part or all of a witness' previous answer 1nto
a subsequent question.. For exampler . N

Q: What happened next?

A: I got into my car. .
Q: And after you‘got into your car, what did you
do?

Loopback questions.are recommended for a variety of
reasons, including emphasis of a favorable answer or

309
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‘repetition of an important point(48). - A loopback can

provide some-variation in the question format, make
transitions in a line of questioning or conclude an
examination. Kestler(49) noted that loopbacks are useful to
regain control of a witness who is "sllpplng away",
permitting the examiner to refer to a questlon which the -
w1tness answered favorably and ‘to cont1nue from there.

As a device to produce repetltlon\Qf 1mportant points,
loopback questions are undoubtedly a valuable technique.
The importance of repet1t10n -for memory is so well .
documented that at least one textbook on human learnlng and
memory devotes an entire chapter to the topic(50).
Informatlon which is repeated is more likely ‘to be stored in
jurors' memories,zand.thus._incréases the likelihood they. .

’a.

will recall it during their review of the evidence durlng
dellberatlon.

Whether the use of a loopback question will also
increase the persuasive nature of a particular point is.
still an open question. We know of no experiment des;gned—_
to test this hypothesis, although a trial 'simulation study
by Johnson and Watkins(51) on the "sleeper . effect" has some
bearing on ‘this question(52 These itnvestigators varied-
the number of times that certain testimony was repeated %
during a simulated trial to assess the effect on the beliefs
of jurors. Intervals of up to four “weeks between the
presentatlon of evidence and the final belief measures were
used. A major f1nd1ng was that repetition made a

—--significant-difference--in--the- case -of—-a--witness—with- h1gh*“*~

credibility, but not in the case of a witness with low .

credibility. " What is especCially -interesting is. the finding
that the subject—jurors generally forgot the source of the

information, i.e., they did not remember which party had

. intrpduced the evidence. The fact  that the evidence ‘was.,

-~

recalled at all after the longest intervals of t1me
emphasizes the usefulness of repetition. Ly : :

C. CRaise unpleasant facts on direct.

Ficaro(53) warns lawyers that when ‘their witnesses ﬂZ;
vulnerable to attack from unfavorable facts, it/ is usually
better to reveal these facts on direct examlnatlon. .One's..
atttitude toward this weakness should be matter—of fact so as
to suggestflt has no adverse bearing on the value of the
witness's/ te st1mony. If the lawyer acts positively, the
jury is le¥Vh11kely to believe that any confidence in the
witness is Shaken. Of course,-the unpleasant fact should
not be revealed if‘opposing counsel is likely to be unaware’
of the fact. The advice. to_concede,weaknesses_that_are_—_ .....
readily apparent in the witness's testimony is. so '
fundamental that sqme lawyers have called it "a cardinal

~'<‘_310



SRR o : . e T . 103

~

n

rule of direct examination(54)." According to Kadlsh and
Brofman, a-sincere d1sclosure of the weaknesses will make
the witness as"human being to the jury and will protect the
witness\from attack on cross-examination(55)." *
_ When a laﬁ&er(ZhiseS'a damaging fact'on,direct
examlnatlon, does this have the effect of "innoculating" the
. jury agalnst its ultimate exposure by an opposing party. In
other words, : can it immunize? - One r&search paradigm that *-
may be relevant is tfat used in traditional studies of
attitude chapge. For example,-ln a study conducted well
before the Russians had produced their first atomic bomb,
- subjects were given one and two-sided arguments in support
of the view that the Russians would not be' able to produce
the bomb in the next five years(56). The two-sided arguméntu
.also_included. a_few.opposing.points, such as.the.fact.that. .. ____
there were large uranium mines in Siberia. After hearing
either the one-sided or the two-sided view, subjects heard a
counter-argument to the effect that the Russians would
‘produce the bomb in less than five ¥years. The results were
clear: subjects who first heard the two-sided argument were

less persuaded by the--counter—argument than were those who -

initially heard the one-sided argument.- In his writing o

about innoculation, McGuire(57) has used .a medlcal analogy.

He argues that people develop many beliefs over their lives

‘that are never seriously challenged. For example, we

"hélieve that we should brush our teeth twice a day, ,or that 2

"we should not go outside without a jacket if we-have a cold.

Just as a person builds up immunity to a disease’ (llke

smallpox) 'when given 'a small dose of the disease-causing
Amwgerms—4smallpoxmvac01natlon),nsonthesewcultural—tru1sms—w1l}w—“*~~-

be more resistant to challenges if people are made aware of’

the arguments against them. ' In a more empirical vein,

McGuire and Papageorgis(58) tested two methods for producing

res1staﬁce in people to persuasive communication. Subjects

read a cultural truism, followed by either supportive

arguments or by ‘a refutational defense (arguments against

the truism followed by a defense against these arguments).

Several days later, subjects received information attacking

the cultural truism. Who was less persuaded by this aﬁtack?

A refutational defense was clearly superlor to a supporktive

defense in protectng the 1nd1v1dual 's ‘beliefs agalnst -

:subsequentucounterargumentsie

Although the effects of ‘innoculation may be clear in BN

the attitude change studies, it must be kept in mind that

the materials used in these studies are very different from

the types of arguments that jurors-hear in a courtroom. Two

social psycholqglsts have warned that ™at the present time

there is!little evidence to support any Qenerallzatlon of

1nnoculat10n effects to the more controversial oplnlons and
e content ost persua
- communications in everyday. 1life(59). In other words, the

- e
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attitude studies hint that innocylation may.work, but it
remains for further researchers to ‘confirm the henoficial y

effects of this technique in a courtroom situation.

d. Gall fof an in-court identification at the beginning of
the testimony. . ' C '

; - ]
While\individual styles may lead lawyers to differ as |
to the most effective moment in the examination to call for
the in-court identification 3ﬁ a suspect by~a‘*witness, {
Ficaro(60) advises prosecutor's to do it .early. This has an
important psychological advantage, he Argues. [ Once the
witness has pointed out the defendant as the offender, the
prosecutor may assume this fact in phrasing subsequent
e mquéstionst--"When-did-you-first-notice.the defendant2®™
"What was the first thing that the defendant said to you?" .
"Where did the defendant point the gun?" This is calculated :
to produce in.the jurors' minds a, running picture of the
defendant committing the crime, as opposed to their
‘'visualizing some. "abstract, faceless assailant(6l1)."

o

Some interesting new psychological work suggests that g
causing people to imagine an.event in a particular way will
also lead them to think thatfthe event is more likely(62).
Imagining that a tornado will strike the coast of Florida,
or that Ted Kennedy will win the next Presidential elégtion,
makes these events seem subjectively to be more likely.
Imagining good things (like winning a contest), or bad
things (like being arrested for armed rpbbery)h'makes-us‘*

'”WHEEEMITKéIY“EB"BéIiéve”that“thésefthingS“could“happen~tdruSr"g“~w
Why does-this occur? According to Anderson(63), 'in everyday
natural settings. we engage in imagination processes such as
reflecting and ruminating. Decisions-gbout what we or other -
people are likely to do are often made on the basis of how !
easy it is to imagine a sequence of ‘actions occurring. When
we create a scenario for all or part of the actions in a
given situation, the,6 sequence becomes more available in our
minds. Put another way, because these meppal*images‘have
already formed, upon any subsequent consideration they may

be more readily pictured than before. Another possibility,
however, is that the |initial mental construction of.an event
happening in a pagticular way .creates a.cognitive "set" that
impairs the ability to see the evegnt in competing ways(64) 2
‘Whatever the precise psychological mechanism that is .
responsible for /the "imagining effect," these. ideas lend
support-to Ficaro's advice. o C

ta

Before leaving advice on examining the identification
witness,-we}ﬁéntiop"one interesting suggestion concerning
the use of two occurrencg witnesses. . Ficaro(65) recommends

————piaeing—the—witness—whowseesf_hea;s1—ox—remembe;s—less~en
the stand before the witness who can offer morée detailed

- 3
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' af  Oller Wiliionn 1}‘ infoiitiat iai {il'tl‘.‘id(‘ni i)‘;‘ T hiee ot licet e
know of no psychological studies that directly bear on Thia
advice,

1V, CROSS-DYAMINAT LON

3 )

Croga-examination of a witoess may accomplish a ndmdssy
of different purposen. The style and substance of the
queﬁtions put to a witneas will vary accordingly.  In dome
instances, the witnegs' regponsed are crucial to the goal ot

the examination e.g., when the objective is to discredit a
witness by revealing biages and prejudices, or to impeach a
witness by exposing prior inconsistent statements, In other

“instances, the witness' response is considerably lesas vital.
The witness merely provides a vehicle by means of which the
attorney can testify in support of his or her case in chief,
Thus, the objective is to elicit confessions from the
witness which tend to corroborate or credit the opponent's
case, thereby creatlng a record to which the attorney can
“refer in substardtiation of arguments at the close of the
tr1a1.

,No matter what the particular purpose of the ) \
cross-examinatign, success usually depends on the ability of
the attorney to maintain control of the situation. -
Consequently, during cross-examination, attorneys
concentrate on posing questions'which can be answered in

_only one way by the witness on the stand. The question form ,.
is generally structured to restrict the opportunity for the
witness to give extensive explanations in response.

.

e Al

v i ‘
& Ask.leading questions. .

Typlcally, trial lawyers are advised to use broad
open—ended questions for direct examination, and short
crosed—ended guestions during cross—examlnatlon(GG), takfhg
advantage of the Federal Rules of Evidence, which permit the

» use of leading questions in the latter case. For example,
in discussing cross-examination techniques, Bupy(67)
explicitly states: "You should ask leading questlons and.
ssuggest the answer you want whenever possible(68)." The
rationale permitting leading questions is based on the
theory that testing witness' memory, veracity, and
accuracy is facili